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The leading article in this issue on ‘‘Are 
Bond Investment Companies Lotteries’’ will 
command attention, if for no other reason 
than that it presents an absolutely new and 
novel question of law. Such companies are 
of modern origin and the law applicable to 
them is at yet in the embryo state. The 
great number of these companies that have 
sprung up in the United States and particu- 
larly in the west, during the past few months, 
many of which have reputable backing, ren- 
ders it important that their rights should be 
fairly and legally ascertained and their char- 
acter and standing determined. It will have 
to be admitted that there is a public senti- 
ment adverse to such companies and it must 
also be conceded by the fair minded man 
that, in many respects, such a sentiment has 
justifiable origin and ground. But there is 
no need of our saying to Jawyers that public 
sentiment is not always the law and that, in 
the absence of legislative enactment, many 
things offensive to a certain class of the com- 
munity or even dangerous to public morals 
are allowed to exist and retain legal rights. 
In saying this, we do not wish it to be in- 
ferred that we regard the principle underly- 
ing the bond investment company as inher- 
ently bad, or a fit subject for legislative ac- 
tion, and weare, at least, quite well convinced 
that, whatever they are, they are not lotter- 
ies. But the best friend of this kind of in- 
vestment cannot gainsay the fact, that, leav- 
ing out of question the principle involved, 
there is in the working plan of many of such 
companies, a serious lack of effective safe- 
guards or means whereby those who invest 
their money will be afforded protection. We 
think it entirely proper that legislatures should 
take upon themselves to regulate and have 
supervision over such companies, just as in 
the case of insurance companies. With this 
done, many of the objections now urged 
against them would have no force and the 
public sentiment which now demands their 
extermination would be, in a measure, ap- 
peased. 
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While, we do not wish it to be understood 
that we approve the methods and plan of all 
such companies, we confess that we have de- 
cided notions upon the law applicable to them, 
and though some may differ with us in the lega 
conclusions to be drawn, we are impressed 
with the conviction, notwithstanding the ex- 
ceedingly ingenious opinion of Judge Gross- 
cup in the Guarantee Investment Co. 
case, that a bond investment scheme of the 
character in issue before him is not a lottery 
in legal contemplation. The practitioner who 
reads the charge of Judge Grosscup to the 
jury in that case, must be impressed with 
two things: First, that the judge allowed 
himself to go very much out of the record. 
Second, that he seemed to ignore the author- 
ities upon the question before the court. 
As to the first mentioned it was neither 
necessary nor was it his duty even if he be- 
lieved it, or even if it is true, to charge 
that the company was a cheat and a fraud. 
The sole question was—is it a lottery? As 
to the second point, it does appear to us that 
the argument by which he arrived at the con- 
clusion that it is a lottery was founded upon 
a false premise, viz: that the lot or chance 
determined the payment of the bond or as he 
expresses it, the obtaining of a prize. It is 
quite clear to our mind that, as the planof the 
company is outlined, the only chance is as to 
the time of payment, the fact of ultimate pay- 
ment being assured. In that view there is no 
prize about it. Under the decisions of the 
United States courts, which Judge Grosscup 
seems to ignore, a lottery cannot be that 
scheme wherein the absolute return ofthe 
money invested, with an accretion, is abso- 
lutely assured, the only uncertainty being as 
to the time cf such return. The common un- 
derstanding of a lottery is a scheme by which 
the investor ventures a small amount with 
unly a chance of gaining a prize, ¢. e., alarger 
amourt. This, it seems to us, illustrates the 
exact difference between a lottery and a bond 
investment scheme. In the one, a purchaser of 
a ticket may or may not geta prize. Inthe other 
a purchaser of a bond is bound to get his re- 
turn provided he keeps up his payments. 
When he will get it, is more or less uncer- 
tain, but as explained in the leading article, 
this in no sense, in view of the authorities, 
makes the imprint of a lottery. It will occur 
to many as it seems to us, that, however 
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much bond investment schemes may pe sub- 
ject,to legitimate criticism, the law applicable 
to them was very much strained by the court 
which is the first to determine their legal 
status. We understand that the case has 
been appealed to the United States Circuit 
Court of Appeals, wherein its view of the 
question will be looked forward to with inter- 
est. 








NOTES OF RECENT DECISIONS. 





ContracT—ILLEGALITY—AUTHOR AND PuB- 
LISHER. — The Supreme Judicial Court of 
Massachusetts in Jewett Publishing Co v. 
Butler, hold that a contract, between an 
author intending to write an autobiography 
and a publisher whereby the author agrees 
‘to accept full responsibility for all matters 
contained in said work and to defend at his 
own cost any suits which may be brought 
against the publisher for publishing any 
statements contained in said work and to pay 
all costs and damages arising from said suits’’ 
does not show on its face that the parties 
contemplated the publication of scandalous or 
libelous matter so as to prevent the publisher 
from recovering for the author’s refusal to 
permit it to publish the work after it was 
written. The parties were contracting re- 
specting a book which was not in existence, 
but was to be written. There was nothing in 
the character of the proposed work which 

naturally or necessarily involved the publica- 
tion of scandalous matter, as was the case for 
instance, in Shackell v. Rosier, 2 Bing. N. 
C. 634. At the same time it was not impossi- 
ble that, in spite of due care and good faith 
on the part of the author and publisher, the 
proposed book might contain matter which 
others perhaps would deem libelous. In such 
a case it would be no more unlawful for the 
parties to provide that the author should 
save the publisher harmless for all costs and 
damages to which he might be subjected by 
reason of the publication of the book than it 

would be for a patentee to agree with his li- 

censee that he would protect him against all 

costs and damages to which he might be sub- 
jected in consequence of using the the patent 
to which the license applied. The case stands 





parties intended to publish or contemplated 
the publication of libelous matter. There is 
nothing in the agreement fairly to show that 
such was their purpose. The most that can 
be said is that, though there was no intention 
to write or publish, nor any contemplation of 
writing or publishing, libelous matter on the 
part of the author or publisher, it might turn 
out, after the book was published, that it did 
contain libelous matter. But that is very far 
from saying that the parties had in view an 
illegal purpose in publishing the book. The 
court sees nothing unlawful in a contract 
which provides, without anything more, that 
the author shall indemnify the publishers for 
costs and damages to which he may be sub- 
jected by reason of the publication of a book 
to be written by the author. Moreover, it 
was possible in this case that the book might 
not contain libelous matter, although libel 
suits against the publisher might grow out of 
it. It would be hard to say, in such event, 
that the publisher, who might have published 
the book without any libelous purpose, and 
in the full belief that it contained nothing 
libelous, could not recover of the author un- 
der this clause in the contract the costs and 
damages to which he had been put by such 
suits. In order to render the contract un- 
lawful, it should appear that there was an in- 
tention on the part of the author and pub- 
lisher to write and publish libelous matter, 
or that the author proposed, with the knowl- 
edge and acquiescence of the publisher, to 
write libelous matter, or that the contract on 
its face provided for or promoted an illegal 
act. The court does not think the clause in 
question is fairly susceptible of either con- 
struction. Fletcher v. Harcot, Hut. 55; 
Battersey’s Case, Winch, 49; Betts v. Gib- 
bins, 2 Adol. & E. 57; Adamson v. Jarvis, 4 
Bing. 66; Waugh v. Morris, L. R. 8 Q. B. 
202; Pearce v. Brooks, L. R. 1 Exch. 213; 
Cannan v. Bryce, 3 Barn. & Ald. 179; 
Graves v. Johnson, 156 Mass. 231, 30 N. E. 
Rep. 818. Lathrop, J., dissents in the fol- 
lowing opinion: 

I am unable to concur in the opinion of the majority 
of the court that the contract sought to be enforced is 
a valid contract. The contract provides for the pub- 
lication of a work to contain the author’s autobiography 
‘tor reminiscences of his life, and the acts and doings 


of other public men, so far as they may seem to him 
to elucidate the history of the country or public af- 





on grounds entirely different from those on 
which it would stand if it appeared that the 





fairs.” Itisin reference toa work of this character 
that the defendant agrees to do three things; First, 
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“to accept full responsibility of all matters contained 
in said work;”’ secondly, ‘‘to defend at his own cost 
any suits which may be brought against the party of 
the second part for publishing any statements con- 
tained in said work;’ thirdly, “to pay all costs and 
damages arising from such suits.” The obligation of 
the defendant is not limited to paying legal expenses, 
but includes costs and damages recovered against the 
publisher “for publishing any statements contained in 
said work.” While it is found that the parties acted 
without illegal intent, yet if the legal effect of the 
Janguage used is to make the contract against the 
policy of the law, this court ought not to enforee it. 
It seems to me to be impossible to say that the lan- 
guage used applies only’ to groundless suits, and that 
it should so be construed. What the parties contem- 
plated, and what they intended to provide for, was 
that actions might be brought against the publisher 
for libelous matter contained in the work; that these 
actions might be successfully maintained against the 
publisher, who would then be compelled to pay dam- 
ages and costs. In this event the writer agreed to 
indemnify the publisher. Could such an agreement 
have been enforced? In my opinion, it could not, and 
this view is sustained by the authorities. Shackell v. 
Rosier, 2 Bing. N. C. 634; Colburn v. Patmore, 1 
Cromp. M. & R. 73; Gale v. Leckie, 2 Starkie, 107; 
Clay v. Yates, 1 Hurl. & N. 78; Arnold y. Clifford, 2 
Sum. 238; Odgers, Sland. & L. (2d Ed.) 8. See also, 
Bradlaugh v. Newdegate, 11 Q. B. Div. 1, 12; Babcock 
v. Terry, 97 Mass. 482. It follows that the whole con- 
tract was tainted with illegality, and neither party 
was bound to go on with it. Robinson v. Green. 3 
Metce. ( Mass.) 159, 161; Perkins v. Cummings, 1 Gray, 
258; Woodruff v. Wentworth, 183 Mass. 309; Bishop 
y. Palmer, 146 Mass. 469, 16 N. E. Rep. 299; Lound v. 
Grimwade, 39 Ch. Div. 605, 613. 

NEGOTIABLE InstTRUMENT — INDORSER — 
Jomwt Makxer.—It is held by the Appellate 
Court of Indiana in Oyler v. McMurray, 34 
N. E. Rep. 1004, that a note which gives the 
holder the option, at any time before as well 
as after the time of payment stated in the 
note. to extend to the drawers and indorsers, 
or either of them, the time of payment, is not 
negotiable as an inland bill of exchange, 
within Rev. St. 1881, § 5506, providing that 
‘‘notes payable to order or bearer in a bank 
in this State shall be negotiable as inland 
bills of exchange, and the payees and in- 
dorsees thereof may recover as in case of 
such bills,’’ and that a person who signs his 
name across the back of such note, though he 
does not incur the liability of an indorser of 
commercial paper, must be deemed a joint 
maker or drawer of a non-negotiable note, 
and he is not released -from liability thereon 
by an extension of time of payment of such 
note for one year, under an agreement be- 
tween his co-makers and the holder which he 
had no knowledge of and did not consent to. 
Davis, J., says: 











The first question to determine is whether the note 
is negotiable as an an inland bill of exchange. The 
statute provides that “notes payable to order or 
bearer in a bank in this State shall be negotiable as 
inland bills of exchange, and the payees and indorsees 
thereof may recover as in case of such bills.”” Section 
5506, Rev. St. 1881. The statute does not provide 
what shall constitute a note, but the term, as used in 
the section quoted, must be understood in the sense 
it was then used and defined under the law merchant 
in the commercial world. Melton v. Gibson, 97 Ind. 
158; Glidden vy. Henry, 104 Ind. 278, 1 N. E. Rep. 369. 
One of the essentials of a negotiable promissory note 
is certainty as to the time when payment isto be 
made. 1 Pars. Bills & N. 30; Glidden v. Henry, supra. 
The stipulation in this note isin these words: “The 
drawers and indorsers severally waive presentment 
for payment, protest, and notice of protest and non- 
payment of this note, and all defenses on the ground 
of any extenstion of the time of its payment that may 
be given by the holder or holders of them, or either 
of them.” This language evidently means that “the 
holder or holders of this note may before or after 
January 1, 1888, extend the time of its payment so as 
to make it payable at a later date,and the drawers 
and indorsers severally waive . . . all defenses 
on the ground by an extension of the time of its pay- 
ment that may be given by the holder or holders to 
them or either of them.” The stipulation is 
binding on the parties thereto, and is enfore- 
ible, but necessarily, under the authorities, de- 
stroys the negotiability of the note as an in- 
land bill of exchange. Daniel, Neg. Inst. § 62; 
Glidden vy. Henry, supra; Coffin vy. Spencer, 39 Fed, 
Rep. 262; Bank v. Wheeler, 75 Mich. 546, 42 N. W. 
Rep. 963; Woodbury y. Roberts, 59 Towa, 348, 13 N. 
W. Rep. 312; Smith v. Van Blarcom, 45 Mich. 371, 8 
N. W. Rep. 90; Hodge v. Bank (Ind. App.), 34 N. E. 
Rep. 123. Itis contended, however, by counsel for 
appellee on the authority of Brown v. Bank, 115 Ind. 
572, 18 N. E. Rep. 56, that the stipulation in the note 
in suit is distinguishable and materially different 
from that in the note. on which the decision in Glid- 
den v. Henry is based. Itis true the notes are dif- 
ferent in form, but they are not, so far as this ques- 


tion is concerned, different in principle. The holder 


was not bound by the stipulation in either case to ex- 
tend the time of payment. The material and con- 
trolling fact is that the holder had the option, at any 
time before as well as after the time of payment 
stated in the note,;to extend to the drawers and in- 
dorsers, or either of them, the time of payment. The 
principal which underlies the rule enunciated in the 
eases cited is well stated by Judge Zollars in Glidden 
v. Henry, supra, as follows: ‘The condition is not 
that something may happen or be done that will ma- 
ture the note before the time named, thus leaving 
that time as fixed and certain if the thing do not hap- 
pen or be not done, but the condition is that the time 
named may be displaced by another, uncertain, and 
indefinite time, as the parties may agree.” 

It is earnestly contended by counsel fe appellant, 
inasmuch as the note is not negotiable oy the law 
merchant, that said Oyler cannot be regarded as an 
indorser, but that he is asurety who has been dis- 
charged from liability by the one extension of time 
pleaded in the second paragraph of his answer. It is 
true that, strictly speaking, Oyler, under the circum- 
stances disclosed in the present case, does not stand 
in the relation of an indorser, under the law merchant. 
Pool v. Anderson, 116 Ind. 88, 18 N. E. Rep. 445. The 
word “drawers” appears to have been used in the 
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note in suit as synonymous with the word ‘‘makers.”’ 
The allegations in the complaint, in connection with 
the copy of the note and indorsement therewith tiled, 
show that Oyler signed his name across the back of 
the note, at or before the delivery thereof, as one of 
the makers. This is not controverted in the answer, 
wherein he alleges that he executed the note as surety. 
In Pool vy. Anderson, supra, Judge Mitchell says: ‘‘As 
has been remarked, it will be assumed that one who 
signs his name upon the back of a note, whatever its 
description may be, does so far some purpose, and 
that he intends to become responsible for its payment 
in pursuance of some contractual obligation. If, there- 
fore, the law imports into the transaction no contract 
whatever, and there is no possibility of raising the 
ordinary obligation of indorser, it must be assumed, 
until it appears whether any contract different from 
that written on the paper was entered into, and what 
the character of the contract was, that all those other 
than the payee who signed before the execution of 
the paper, whether upon the face or back, intended 
to become bound according to the terms of the note as 
joint promisors.’”” Although his name does not appear 
on the face of the note, he may properly, under the 
circumstances, be called a “‘surety drawer,” “‘surety 
maker ” or “surety promisor.”’ Daniel, Neg. Inst. § 
95; And. Law Dict. 995, 996; 2 Amer. & Eng. Ene. 
Law, 315, 316; Brandt, Sur. § 1, in any view, however, 
which may be taken of this question, it would be an 
extremely technical construction of the stipulation 
contained in the note to hold that he was not bound 
by the terms of the agreement to waive defense on the 
ground of any extension of the time of payment. He 
evidently became bound by the terms of the contract 
which he signed. It is conceded that he became re- 
sponsible by virtue of having signed the note, and, if 
he did notincur the liability of an indorser of com- 
mercial paper, he must be regarded as a joint maker 
or drawer of a note not negotiable under the law 
merchant. If we are correct in this conclusion, then, 
for the reasons stated, he was not released 
although he was in fact surety, by the exten- 
sion of time mentioned in the second paragraph 
of the answer. In other words, the stipulation in 
question constituted a valid and enforceable agree- 
ment, binding on all the parties who joined in the 
execution of the note. Because the note was not 
negotiable under the statute, as an inland bill of ex- 
change, docs not destroy the force of the agreement 
as to appellant, by reason of the fact that he signed 
his name on the back of the note. ‘ Without prolong- 
ing the discussion, it will suffice to say our conclusion 
is that the court did not err in sustaining the demurrer 
to the second paragraph of the answer. The third 
paragraph, however, in our opinion, states facts sufli- 
cient to constitute a defense to the cause of action. 
The term “any extension” is used in the singular 
sense. It was not intended for an indefinite number 
of extensions of the time of payment. When the 
appellee, at the end of one year from the date of the 
note, extended the time of payment until January 1, 
1889, such extension was in accordance with the agree- 
ment of the parties, as we have before stated, and all 
the parties, including appellant Oyler, were bound by 
it, and he was not thereby discharged. The agree- 
ment, however, contained in the stipulation in the 
note, was met and satisfied by that extension. The 
other extensions, or any of them, if made as alleged, 
had the effect of discharging him. Bank v. Chick, 64 
N. H. 410, 18 Atl. Rep. 872. In Rogers v. Warner, 8 
Johns. 92, a letter of credit was given, stating: “Our 
sons wish to take goods of you on credit. We are 





willing to lend our names as security for any amount 
they may wish;’” and it was held: ‘The true con- 
struction of the letter of credit is that it is to be con- 
fined to the first parcel of goods.”’ In another case a 
father wrote that he would hold himself accountable 
for “any sum” that his son might become indebted, 
not exceeding $200; and it was held that “the words 
are evidently satisfied when any one indebtedness is 
incurred.”? White v. Reed, 15 Conn. 457. In another 
case the language was, “I will guaranty the payment 
of any goods you may sell him;” and it was held to 
refer ‘‘to but one transaction, and not to a number of 
transactions.”” Schwartz v. Hyman, 107 N. Y. 562, 14 
N. E. Rep. 447. When the word “any” is used ina 
plural sense, a different rule applies; as, for instance, 
“any facts and circumstances.”’ Heaton v. Wright, 10 
How. Pr. 79-83. ‘‘Any creditors include all credit- 
ors.”’ Livermore vy. Swasey, 7 Mass. 213-227. And 
see, also, Tillou v. Britton, 9 N. J. Law, 120-128. 


ARE BOND INVESTMENT COMPANIES 
LOTTERIES: 


The past few years has developed a new 
and somewhat novel plan for the investment 
of money, known as bond investment com- 
panies. Though differing somewhat in de- 
tail, the main feature of all such companies is 
the sale of bonds upon the installment pay- 
ment plan and the maturing or payment of 
such bonds according to a system ingeniously 
devised, by which the actual time of pay- 
ment is more or less uncertain. The ques- 
tion whether such companies are lotteries and 
therefore within the prohibition of the law 
applicable to such, has been for some months 
a more or less mooted question. It was re- 
served, however, for Judge Grosscup, of the 
United States District Court at Chicago, to 
lay down the law upon the subject for the 
first time, and it must be conceded that in his 
charge to the jury in the recent case of United 
States v. MacDonald et a/.,' wherein he de- 

1 The charge of Judge Grosscup to the jury in 
that case was in effect that upon the face of it, the 
plan of the company is a cheat, principally upon the 
ground that an excessively larger amount of money 
has been paid in to its officers during the existence of 
the company than has been paid out, and that the 
plan of the company is also a lottery. He defines a 
lottery thus: “Where a pecuniary consideration is 
paid anditis determined by lot or chance, according to 
a scheme held out to the public whether he who pays 
the money is to have anything for it and if so how 
much.’ He argues that the plan of the company is a 
lottery upon the ground that the payment of a bond is 
determined by lot or chance and not by a law of na- 
ture, as for instance a life insurance policy, or by a 
law of industrial growth, as for example the rise in 
value of real estate. See full report of the court’s 
charge in Chicago Legal News, Nov. 25, 1893. 
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clared the Guarantee Investment Co., 
to be a lottery, he leaves no doubt 
or ambiguity in the mind of any one 
as to his opinion of such plan of in- 
vestment. The substantial charge made in 
the indictment in that case was that the plan 
of the company as revealed in its literature, 
is a lottery, and therefore within the 
purview of Rev. Stat. U. S. Supp. Vol. 1 
{ 1874-1891), page 803, making it unlawful 
to place in the mails any ‘‘letter, postal card 
or circular concerning any lottery, so called 
gift concert, or similar enterprise, offering 
prizes dependent upon lot or chance.’’ As 
the plan of the Guarantee Investment Com- 
pany is substantially similar to those of most 
of the bond investment companies, it wiH be 
of interest, as shedding light upon the legal 
question presented, to state concisely and yet 
in detail the salient features of the business 
pursued. The bonds issued by the company 
are for one thousand dollars each. For each 
bond there is a cash payment of ten dollars. 
The bonds as sold, receive consecutive num- 
bers and they are sold in numerical order, 
and each purchaser may know before his pur- 
chase the number or numbers of the bonds he 
buys. The bond recites a promise on the 
part of the company to pay to the legal holder 
of the bond one thousand dollars at the time 
it matures and upon certain conditions as to 
monthly payments. This payment or monthly 
installment is one dollar and twenty-five 
cents, until the bond matures. Failure to 
pay within fifteen days subjects the holder to 
a fine, and failure to pay within thirty days 
forfeits the bond, which thereupon becomes 
null and void. The manner of payment of 
the bonds is as follows: The company guar- 
antees that one dollar of all the monthly in- 
stallments and all fines paid shall constitute 
a trust fund for the payment of bonds as 
they mature. This fund is to be honestly 
kept guarded and applied to such purpose 
and shall not be used, impaired or diminished 
for any other purpose whatever. The extra 
twenty-five cents paid monthly on each bond, 
together with the cash payment of ten dol- 
lars, goes to pay the expenses of the com- 
pany. ‘The maturity of bonds is determined 
in the following manner: The first bond to 
be paid is No. 1. The second is No. 5. The 
third is No. 2, and the fourth is No. 10, and 
so on alternating from the last issued unpaid 





unforfeited numeral to the last issued unpaid 
unforfeited multiple. A numeral is paid, 
then a multiple, and so on until the last 
bond is paid; and each unforfeited bond is 
paid immediately after there are sufficient 
funds in the trust fund to pay it, all subsist- 
jing and uncancelled bonds issued and num- 
bered prior to it having been paid. The 
bond of the company contains the con- 
tract and agreement as above, clearly stated.” 
Now, it is very clear to the mind of any one 
who will consider the question, that in 
the event that every bond sold continued 
alive until its maturity, or, in other words, 
in the absence of any forfeiting or laps- 
ing of bonds, it would be an easy matter 
to determine in what order and at what time 
any specified bond would be paid. This 
would be a matter of simple mathematical 
calculation, and in no sense uncertain, in- 
definite, or the result of chance. Itis plain, 
therefore, that the forfeiting or lapsing of 
bonds, which is an extraneous influence and 
beyond the power of the company, renders 
more or less uncertain the time of payment of 
any bond. Itis fundamental to this plan of 
investment that those who fail to pay their 
monthly dues shall forfeit the right of present- 
ing their bonds for payment, and that the pay- 
ments made by them shall thereby enure to the 
benefit of those bondholders who have punct- 
ually and continually made payments as pro- 
vided by their contracts. This feature of 
lapsation forms a component part of many 
similar contracts, notably the life insurance 
contracts which are in common use. The 
experience of life insurance companies for 
many years past furnishes sufficient data for 
ealculation as to the probable percentage of 
lapsation under similar contracts and thus 
furnishes a guide for estimating in advance 
the probable time of payment of the bonds 
It is claimed by those who have made study 
of this subject, that the plan upon which this 
company is operating, is scientific and is in 
fact the result of experience in connection 
with life insurance tables. In a large meas- 
ure the maturity of a bond by this 


2 It may be noted here that the plan of this com- 
pany is more vulnerable to general attack than many 
of the existing bond companies. For instance a 
feature of some of the companiesis a reserve fund, 
set aside out of the monthly payments, and other 
companies provide for a surrender or cash value to 
bonds after a certain number of monthly payments. 
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company is said to mean much the 
same thing as the maturity of a life 
insurance policy. Both are bottomed on well 
established actuarial principles, the only dif- 
ference being that in the case of insurance 
the maturity of the policy is determined by 
the death of the insurant, irrespective of its 
actual maturity sooner or later than the event, 
while in the case of bonds issued by this 
company the time of maturity is dependent in 
part upon the number of new purchasers of 
bonds and in part upon the percentage of 
lapse or forfeiture. It is said by those who 
look with disfavor upon the plan of the com- 
pany that at the very outset in the manner of 
ssuing of bonds there is an element of alottery, 
viz., in the fact that the purchaser who buys 
a bond, takes the chance of getting either a 
numeral or a multiple, the latter being, of 
course, considered the more desirable. It 
will have to be admitted that where a party 
buys one bond there is such uncertainty.’ 
But it will also be conceded that the uncer- 
tainty attaching to a sale of a bond arising 
from the doubt whether a purchaser will ob- 
tain a multiple or a numeral is no uncertainty 
as to the ultimate payment of the bond, but 
only affects the question as to time of pay- 
ment. According to an experience table of 
the company a multiple bond is paid from six 
to twelve months earlier than a numeral bond, 
and therefore the uncertainty or chance which 
attaches to the purchase of abond may be 
called simply an uncertainty as to acceleration 
of payment and not as to payment itself. 
Therefore, by way of summary, it may be 
said that the order of payment of bonds is 
definitely established and each purchaser of 
a set of bonds knows the number of bonds, 
and the numbers of all of them which are to 
be paid before each of his own is paid. Each 
person dealing with the company thus se- 
cures precisely what he purchases. The only 
contingency inherent in the plan is as to the 
time when any particular bond may be paid, 
3 Some of the companies, in order to do away with 
even this uncertainty, have provided for the sale of 
bonds in blocks wherein is one multiple with several 
numerals. Thus the Banker’s Investment Company 
of Minneapolis, which pays bonds in multiples of 
three, only sells bondsin blocks of three, and the 
Guarantee Investment Company, has, since the finding 
of the indictment, against its officers, in accordance 
with a suggestion of Assistant Attorney-General 
Thomas, provided for the sale of bonds only in blocks 


of five and for informing an intending purchaser what 
number he will get if he concludes to buy. 











and this is uncertain simply because although 
susceptible of calculation by averages based 
upon experience, it cannot, in advance, be 
determined definitely wnat will be the precise 
percentage of lapsation. It may be said to 
be uncertain as to how many bondholders 
will lapse and at what periods any. such lapsa- 
tions will occur and what will be the precise 
amount of benefit which the persisting bond- 
holders will derive from such lapsation. This 
uncertainty, however, is one which is not 
characterized by the law as a mere chance ; 
on the contrary it is an uncertainty which en- 
ters into many other classes of contracts, 
which the law has always regarded as valid 
and binding and not in any manner vitiated 
because depending in part upon such con- 
tingencies. For the purposes of this argu- 
ment it would suffice to call attention to poli- 
cies of life insurance wherein the time of 
payment is absolutely indefinite and unascer- 
tainable, though he, who at this day would 
have the hardihood to claim that for that rea- 
son life insurance is a lottery within the con- 
templation of law would be laughed at. 
Going beyond this, however, and seeking 
for light of a direct character from the books, 
we find the decisions and authorities very 
clearly uphold the doctrine that uncertainty 
of time of paymentin no respect constitutes a 
transaction illegal as applied generally or a 
lottery within the meaning and purview of 
the law. What is known as the Austrian 
bond cases shed more modern light upon this 
branch of our inquiry than any wherein the 
subject has been lately touched upon. In 
fact they seem to be the only cases in which 
the question was squarely presented for ad- 
judication.* In all of these cases was in- 
volved the question as to whether certain 
Austrian bonds were lotter'es and in four of 
them, viz., the Federal Court, New York 
and California cases was determined the 
question here adverted to with the result 
in each case favorable to the contention, that 
uncertainty of time of payment of bonds, 
even if due to chance, does not constitute a 
lottery. In all of these cases it appears that 
the Austrian government issued a series of 
four hundred thousands bonds of the par 
value of one hundred florins which were to be 
4 Horner v. United States, 147 U. S. 449; Kohn v. 
Koehler, 96 N. Y. 362; United States v. Zeisler, 30 


Fed. Rep. 499; Jn re Shobert, 70 Cal. 632; Ballock v. 
State of Maryland, 73 Md. 1. 
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redeemed in the following manner: Each 
year a certain number of bonds were to be 
selected from the whole series by lot, for re- 
demption, the whole series to be thus paid 
off in fifty-five years. The amount to be 
paid in redeeming each bond of the bonds se- 
lected for payment the first year was one 
hundred and thirty-five gulden, one hundred 
and forty gulden for the second year, one hun- 
dred and forty-five for the third and so on in- 
creasing the amount five gulden each year until 
the amount reaches two hundred gulden, 
which amount then remains fixed as the 
sum to be paid in redemption of bonds 
each year from that time on to the 
end of the series. The object of the 
graded increase of amount paid in redeeming 
bonds was to cover principal and interest. 
Out of the total number of bonds selected for 
payment the first year, sixty bonds were to 
be selected by lot and to the bonds thus se- 
lected large prizes were to be paid. To one 
bond, two hundred and fifty thousand gulden ; 
to one, twenty-five thousand gulden; to one, 
ten thousand; to two, five thousand; to 
three, two thousand: to six, one thou- 
sand; to fifteen, five hundred and_ to 
thirty, four hundred gulden. For subse- 
quent years other amounts of prizes were to 
be paid to bonds selected by lot from the 
total number to be paid for each of these 
years. 

Of the cases which we have cited, three 
very properly held the scheme to be a lot- 
tery, the courts in the two other cases reach- 
ing a contrary conclusion. The result was 
reached in the former cases upon the ground 
that it was a distribution by lot, of prizes in- 
cident to an issue of bonds. All of the cases 
either impliedly or expressly recognized the 
distinction which we make here as to the un- 
certainty of time of payment. For instance, 
in the case of United States v. Zeisler,° 
Judge Blodgett used this significant language : 
‘If these drawings determined only the time 
when these bonds would be paid, I should say 
that the mere determination of that time by 
lot or drawing would not give them the char- 
acteristics of a lottery. But when a city or 
government holds out large prizes to be drawn 
by chance or determined by lot, it seems to 
me it comes clearly and distinctly within the 
inhibited clause of the statute.’’ The Su- 


5 Supra. 





preme Court of the United States, in deciding 
the case of United States v. Horner,® quotes 
with approval the language of Judge Blod- 
gett in the Zeisler case. It is quite clear 
from its language that the decision of the 
court in the Horner case was predicated upon 
the distribution of large prizes by lot or 
drawing, and that in the opinion of the court 
the bonds were valid, and.that the mere un- 
certainty of time of their payment rendered 
them in no sense susceptible to legal objec- 
tion. 

Upon what, therefore, can any idea of a 
lottery in connection with the business pur- 
sued by a bond investment company be pred- 
icated? That all bonds will at some time 
according to the plan of the company, 
be paid, is undoubted. Whatever uncer- 
tainty may attach to the time of payment 
does not reach the fact of ultimate payment. 
It does not require the use of mathematical 
demonstration to show this, though such dem- 
onstration can be easily made. If the com- 
pany never sold but one bond, the purchaser, 
if he kept up his payments, would get his 
money, though it must be confessed that it 
would be a somewhat expensive speculation, 
and his patience would be sorely tried in the 
wait for maturity. But the same would be 
the experience of a sole purchaser of a life 
insurance policy. A hundred or a thousand 
purchasers of bonds would not render each 
any the more or less certain of payment, 
though obviously it would very much and in 
just the proportion to their numbers shorten 
the time of payment. Again, it may be well 
to advert to the subject of life insurance, to 
which this bond system is so nearly allied, in 
order to make clear the legal points to which 
attention should be drawn. There are, as is 
well known, two separate and distinct kinds 
of life insurance, viz., that which is known as 
old line or level premium insurance, and that 
which is known as assessment or natural 
premium insurance. Insurance actuaries 
have also established three separate and dis- 
tinct funds in connection with the cost and 
expense of life insurance, viz., the reserve 
fund, the expense fund and the mortality 
fund. The old line vompanies still cling to 
the three funds. The assessment companies, 
however, take into consideration, as a rule, 
only the expense and the mortality funds. 


6 Supra. 
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The latter is based upon tables showing the 
actual cost to the companies per thousand of 
maturing its policies, or in other words pay- 
ing its death losses. Notwithstanding the 
sense of security which those, who are igno- 
rant of its real value, feel in a company 
which maintains its reserve fund, the fact is 
uncontrovertible that for the purposes of in- 
surance pure and simple the reserve of the 
old companies has little value to the insurant. 
Therefore, for insurance purposes, the mor- 
tality and expense funds only need to be 
taken into account. These, the bond com- 
pany have provided for, and the same mor- 
tality estimate is said to be used as a guide in 
estimating the cost of maturing bonds of this 
company. Now, the facts show that no life 
insurance company in America has ever failed 
from excessive mortality, or in other words 
has ever exceeded this insurance mortality on 
the average. Taking, therefore, into consid- 
eration that this company matures its bonds 
upon the same principle, though at a slightly 
increased cost, it follows that it should be no 
more difficult for a bond company to meet its 
contracts with the sum of money which they 
have provided than it is for the insurance 
company to meet its contracts. All that 
is claimed is that the same _ principle 
which underlies insurance underlies these 
bonds, the only difference being that the 
bond company kills the bond and pays the 
man, while the insurance companies kill the 
man and pay his beneficiary. In either case 
the maturity is sure and the payment of the 
matured obligation is certain. Therefore it is 
contended that, leaving out of consideration 
any question of official honesty or adminis- 
trative capacity, the ability of the company 
to pay its matured bonds is just as clear as 
the ability of an insurance company to pay 
its death losses, for both are calculated upon 
the same relative amount of income in pro- 
portion to the matured claims. To the skep- 
tic who points to the table of paid bonds of 
the Guarantee Investment Co., which ap- 
pears in its circular, and ‘wonders how it can 
pay $1,000.00, having received but $30.00, it 
is suggested to examine the tabulated state- 
ment of the payment of death losses of life 
insurance companies, wherein it appears that 
thousands of dollars are paid at an actual 
cost of an insignificantamount. If this is not 















































insurance companies wherein the showing of 
actual yearly payment of death claims was to 
its actual yearly receipts as fifty or twenty to 
one. For instance a reputable assessment 
insurance company makes great parade of the 
fact in its literature that the death losses paid 
in one year was $15,180,405.00, and the total 
amount paid to the company was $1,404,- 
031.00, and that for every $1,000.00 paid by 
the company only $92.46 was received from 
the deceased member. All of this is suscep- 
tible of easy explanation, were it necessary 
at this time, but attention is called to the fact 
simply to show that if such figures constitute 
a bond company a lottery there is not an in- 
surance company in the United States which 
should not be made to answer to the same 
charge. Though many are inclined to think 
that the features of this company may be best 
likened to an assessment or natural premium 
company, there is some countenance for com- 
paring it to tontine insurance. A legal au- 
thority of some eminence suggests its 
similarity in that regard,‘ and though it is not 
in any respect necessary for the purposes of 
this argument to fix its exact relation to in- 
surance it may be of interest to show a simi- 
larity to tontine insurance with, of course, 
the life insurance feature omitted. In the 
original tontine contract the larger gain ac- 
crued to survivorship only; those dying ear- 
liest lost. by death all benefit from the tontine 
fund; those living longer received greater 
benefit, and the last survivor of all received a 
large and often wholly disproportionate ben- 
efit. In the tontine element of modern life 
insurance the larger gain accrues to the com- 
bination of survivorship and persistency, 
those dying before the completion of the ton- 
tine period and also those who lapse before 
its completion lose thereby all benefit to be 
derived from the profits of the tontine fund; 
and those who both survive and persist re- 
ceive the final benefits. In the system of 
bond investment, survivorship has no place, 
but the larger gain accrues to the persistent 
bondholders. ‘These bond companies would 
seem to have adopted the tontine system with 


7 We refer to J. O. Pierce, Esq., of Minneapolis, 
Minn., who, in a printed opinion, for the use of the 
Banker’s Investment Company, states lucidly the, 
legal aspects of this question. We have been con- 
siderably aided in our investigations by a study of 
this pamphlet, and beg to acknowledge an indebted- 
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the element of survivorship eliminated and 
the element of persistency retained. A dif- 
ference may be noted between the bond in- 
vestment and the form of tontine contract. 
In tontine life insurance a definite period is 
fixed for the payment to persisting partici- 
pants, but the amount to be paid remains to 
be determined by the contingencies hereto- 
fore mentioned. In the bond investment 
contract the amount to be paid is definitely 
fixed, but the period of payment remains to 
be determined by the contingencies mentioned. 
In their early inception, both the tontine con- 
tract and the life insurance contract were, by 
many persons, regarded as gambling con- 
tracts, because each had the element of un- 
certainty of the duration of human life as an 
essential feature. Life insurance has long 
since passed out of the domain of doubt in 
this respect, and is recognized, as not only a 
lawful but a beneficent form of contract, not- 
withstanding it is based upon the uncertainty 
of human life, this uncertainty being in each 
insurance company multiplied by the number 
of members insured therein. When the ton- 
tine principle was first added to ordinary life 
insurance, it was in like manner looked upon 
as the introduction of a gaming element into 
what was otherwise a legal contract. It now, 
however, is regarded with the same favorable 
consideration as the ordinary life insurauce 
contract. The probability as to the exact 
‘ proportions of lapsation and _ persistency, 
while not reducible to certainty is yet sus- 
ceptible of approximate calculation by use of 
the averages found in past experience no less 
than the probability with regard to the com- 
parative duration of human lives ; and in each 
sase the possibility of approximating in anti- 
gipation the exact result is regarded by the 
law as furnishing a sufficient basis for a valid 
contract. It zannot be gainsaid that the ele- 
ment of chance or speculation enters into 
every conceivable transaction of life. No 
avocation is free from it. ‘The speculation 
may be small or it may belarge. The return 
or results to the investor may be slim, or 
they may be out of all proportion to the in- 
vestment. But the feature of speculation is 
there. The Court of Appeals of New York 
well said in the case of Kohn y. Koehler :® 
‘*While this latter privilege depends upon 
chance it cannot be held, we think, upon any 


s 
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sound theory that it converted the bonds into 
lottery tickets and imparted to the loan, 
which was made thereon the character, obli- 
gations and accompaniments of a mere lottery 
scheme. The loan and sale of bonds, stocks 
and other securities are often matters of 
chance as to the value of the securities. The 
purchaser at par takes the chance of a rise in 
value or a reduced valuation, if he purchases 
at any price. In many instances the value of 
securities of corporations may depend upon 
some chance which is annexed to the terms 
provided for the issue of the same.’’ 

In this paper we have endeavored to state 
fairly the plan pursued by these companies, 
and the legal conclusions which seem deducible 
therefrom. We have not endeavored to cover 
the whole ground, nor to controvert specifically 
the points made by Judge Grosscup. Much 
that he said in his charge is not relevant to 
the issue there presented or here discussed. 

St. Louis, Mo. Lyne 8S. Metcatrr, Jr. 


M ECHANIC’S LIEN—WORK DONE UNDER CON- 
TRACT WITH TRESPASSER. 


SPRUCK V. MCROBERTs. 


New York Court of Appeals,-October, 1893. 


1. Whena contractor, mechanic or material-man 
proposes to erecta building or to expend labor or 
material upon land under a contract with a person in 
possession, itis incumbent upon him to inquire and 
to assure himself of the fact that the person with whom 
he contemplates making the contract, or for whose 
benefit he is about to employ labor or materials, has 
in fact such an estate or interest in the land as will 
enable him to assert a statutory lien. If he fails todo 
this, or is mistaken in his calculations, and contracts 
with a person without title, the statute does not im 
press a lien upon the estate of the true owner unless 
the latter is in some way connected with the contract, 
or has given his consent to the expenditure in such a 
manner as to bind him within recognized principles 
of equity. 


control of propefty, the mere silence of the rightful 
owner, or his omission to forbid a mechanic or ma- 
terial-man from proceeding with a contract made 
with the party in possession, cannot be construed as a 
consent on the rightful owner’s part to any thing done 
under said contract or under authority of the tres- 
passer. 


2. If a trespasser has usurped the possession and 


O’BrRIEN, J.: The plaintiff recovered a judg- 
ment directing the sale of certain lands of the de- 
fendant McRoberts to satisfy a mechanie’s lien, 
which it was claimed the plaintiff had under the 
provisions of chapter 342 of the Laws of 1885. 
The notice of the lien was filed in the proper 
county on the 11th day of April, 1889, against one 
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George 'Tarter and his wife, as the owners of the 
land, and the defendant McRoberts is not referred 
to therein, as owner or otherwise. The plaintiff 
entered into a contract on the 13th of November, 
1888, with Tarter and his wife for the erection of 
a hotel building on the lands, at a cost of over 
$6,000. and was paid by them from time to time 
during the progress of the work, and in pursuance 
of the contract, about $5,000. The defendant is in 
fact the owner of the land, and was when the con- 
tract was made and the building erected; but 
some time before the contract was made, the 
Tarters went into the actual possession under ti- 
tle hostile and adverse to the defendant, and kept 
their possession and assumed to be the owners in 
hostility to the defendant until the 2d day of 
January, 1890, when they were compelled to sur- 
render the premises to the defendant under a 
judgment and execution in an action of ejectment. 
This action was commenced against the Tarters, 
their grantors and others, on the 27th day of 
March, 1889, by the service of a summons and 
complaint, and the filing thereof. with a notice 
of the pendency of the action in the county 
clerk’s office of the proper county. ‘The plaintiff, 
by his contract, was to complete the building on 
or before May 1, 1889, and it was completed sub- 
stantially according to the contract, a considera- 
ble part of the work having been done after the 
defendant had brought the action to recover the 
land upon which the structure was being 
erected. 

There can be no doubt upon the finding that the 
plaintiff entered into the contract and erected the 
building upon the faith of the title and responsi- 
bility of the Tarters, and trusted to them, and 
their title for payment of his compensation. The 
referee has found substantially that the plaintiff, 
before entering into the contract, was notified by 
different persons that the land belonged to the 
defendant. and to have nothing to do with the 
erection of the building, to which he replied, in 
substance, that he was willing to take his chances, 
but the force of these facts was evidently much 
impaired inthe mind of the learned referee, by 
the circumstances which he finds that this notice 
was not given in pursuance of any authority or 
request from the defendant himself. One of the 
persons who thus warned the plaintiff of the dan- 
ger of making any expenditure upon the land on 
the strength of Tarter’s title was the attorney of 
record for the defendant in this action. and it is a 
fair inference from the whole record that he 
acted for the defendant. or at least obtained the 
information from him. But however that may 
be, the important fact cannot be ignored that the 
plaintiff, before he made any contract to build. 
and before he incurred any expenses was fully in- 
formed, not only of these statements, but by his 
own inquiries and investigations, as to the con- 
ditions of the title. and that with full knowledge 
of all the facts he deliberately elected to enter 
upon and perform the contract for the construc- 
tions of the building apon the faith of a title 





which proved to be utterly invalid, and also in re- 
liance upon the pecuniary responsibility of parties 
who failed to pay the contract price in full. The 
record does not disclose the slightest ground for 
supposing that the plaintiff's conduct in this re- 
spect was influenced in any decree by any word, 
act or omission of the defendant, and so far as 
the plaintiff seeks to sustain the judgment upon 
general principles of equity. these considerations 
are.important. 

The statute which gives to a contractor, me- 
chanie or material-man a lien upon the lands of 
another, created a remedy in such cases which 
was unknown to the common law, and while it 
must receive a liberal construction to secure the 
beneticial purposes which the legislature had in 
view, it cannot be extended to a state of facts not 
fairly within its general scope and purview. 
Spencer v. Barnett, 35 N. Y. 94; Tiley v. Thou- 
sand [sland Hotel Co.. 9 Hun, 424. 

The statutory incumbrance is imposed upon 
real estate in such cases only when the work is 
performed or materials furnished in pursuance of 
some contract with the owner, who is sought to be 
charged.or whose interest is to be affected, or when 
his consent is in some way established. It is not 
claimed that the defendant.ever ade any contract 
with any one that connects him in any way with 
the work or material that the plaintiff put upon the 
land. The judgment proceeded and has thus far 
been upheld upon the sole ground that the build- 
ing was erected with his consent. It is not, and 
obviously cannot be, urged that any express con- 
sent is shown. The most that can be claimed is 
that the defendant knew what was being done by 
the plaintiff. and failed to forbid or prevent him. 
There is not the slightest reason to believe that 
any thing the defendant could have said to the 
plaintiff would have influenced his action or 
changed his resolution to take the chances upon 
his contract with ‘Tarter. 

The latter agreed to pay bim $6,860, and aetu- 
ally did pay’$5.000. and no doubt the plaintiff 
would have been successful in collecting the whole 
sum from the parties who agreed to pay had the 
judgment in ejectment been delayed or given 
against the defendant. The result of that suit 
Was a contingency which evidently did not enter 
into the plaintiff's calculation at the time he 
entered upon the performance of the contract to 
build, though the information in his possession 
or within his reach might very well have fore- 
shadowed the risk involved. If the defendant had 
consented to the expenditure made by ‘Tarter 
upon this land, that fact might have been a very 
serious obstacle to the right of his action to re- 
cover it, or even if, with knowledge of all the 
facts. he looked on and allowed an innocent party, 
believing that he had the title, to make valuable 
improvements upon it without restriction, equity 
might hold him estopped from afterward calling in 
question the title of a party who had acted upon 
the faith of his silence. But these principles 
have no application to this case, for the plain 
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reason that it does not appear that the defendant 
failed in any duty that the law imposed upon him, 
or that the plaintiff acted otherwise than upon 
his own judgment, having knowledge of all the 
facts. 

The defendant had been ousted, from the pos- 
session of his land by parties claiming title, but 
who were in fact mere trespassers. and while 
thus out of possession and wrongfully deprived of 
any controlor dominion over it the plaintiff con- 
tracted with the wrong-doers to erect a building 
on the land. His security for the payment of 
the contract price of the building. under these 
circumstances, was the personal responsibility of 
his employer and his interest, whatever it might 
turn out to be. in the land. In the absence of 
proof connecting the defendant with the con- 
tract or showing that he consented to the work, 
neither he nor his title is bound by what was 
done. When acontractor, mechanic or material- 
man proposes to erect a building or to expend 
labor or material upon land under a contract 
with a person in possession. it is incumbent upon 
him to inquire and to assure himself of the fact 
that the person with whom he contemplates mak- 
ing the contract, or for whose benefit he is about 
to employ labor or materials, has in fact such an 
estate or interest in the land as will enable him 
to assert a statutory lien. If he fails to do this, 
or is mistaken in his calculations, and contracts 
with a person without title, the statute does not 
impress a lien upon the estate of the true owner 
unless he is in some way connected with the con- 
tract, or has given his consent to the expendi- 
ture in such manner as to bind him within recog- 
nized principles of equity. 

The cases relied upon by the learned counsel 
for the plaintiff to support the judgment are 
clearly distinguishable from this, asin all of them 
the actual owner had in some way authorized the 

- improvement. or was related to the contract, or 
given his consent, or having the control or posses- 
sion of the property, his consent was found as a 
fact from circumstances, and such finding was a 
just and reasonable inference from his conduct. 
Schmaltz v. Mead, 125 N. Y. 188: Otis v. Dodd, 
W) Id. 338; Husted vy. Matthews, 77 Jd. 388: Bur- 
kitt v. Harper, 79 Jd. 273: Cowen vy. Paddock. 
137 Id. 188. 

The record in this case no such ele- 
ment of consent. The defendant's position was 
that the possession of Tarter and his wife was 
wrongful from the beginning, and that they were 
trespassers upon his property. He not only re- 
fused to sanction any act of ownership or domin- 
ion on their part over the property, but actually 
brought an action to eject them therefrom a very 
short time after the plaintiff entered into the con- 
tract with them, and before it was performed, 
and there can be little doubt from the record that 
the plaintiff had full information as to his atti- 
tude. At all times and in all reasonable ways the 
defendant resisted and repudiated the 'Tarters’ 
possession and claim to the property, and the 


discloses 





plaintiff, having acted under their authority 
solely, cannot under the circumstances be awarded 
any greater or different measure of relief that 
they could assert themselves. 

The defendant having been deprived of the pos- 
session and contro] of the property, and his 
rightful relation to it having been usurped by a 
trespasser, his mere silence, if it be assumed, or 
his omission to forbid the plaintiff from proceed- 
ing under his contract, cannot be construed into 
consent on his part to any thing that was done by 
the parties in possession, or by the plaintiff acting 
under their authority. The true owner was not 
bound to seek out the plaintiff, or any one else 
acting under a hostile claim, and inform him of 
his rights at the peril of subjecting his property, 
which at all times he was seeking to recover, to 
the burden of a lien based upon acts manifestly 
wrongful, and against which he in every proper 
way protested. Cowen v. Paddock, supra. The 
situation is not changed by the fact, if it be so, 
that the defendant’s property has been enhanced 
in value by the plaintiff. 

A learned authority on the law of damages, in 
discussing the rule applicable to cases quite 
analogous, remarked that **the improvements may 
be very valuable, but they may be quite unsuited 
to the use which the plaintiff intends to, make of 
his land. Even if they are such as he would 
wish to make, they may also be such as he could 
not have afforded to make. To compel him. to pay 
for them or to allow for them in damages, which 
is all the same, is quite as unjust as it would 
be to lay out money in any other investment 
fora man, and then compel him to adopt it nolens 
volens.”” Mayne, Dam. 225; Woodhull v. Rosen- 
thal, 61 N. Y. 397. One cannot make improve- 
ments uponthe land of another without his con- 
sent and charge him with their value; and as 
the defendant's consent to the erection of the 
building cannot be implied from the facts in this 
case, the recovery cannot be sustained upon any 
just or fair construction of the statute in regard to 
mechanic's liens nor upon any principle of equity. 

The judgment should therefore be reversed, 
and a new trial granted, costs to abide the event. 

All coneur. 

Judgment reversed. 

Novre.—the principal case is in accord with the law 
and the authorities, as itis elementary in the law of 
mechanic’s liens, that the estate of an owner cannot 
be subjected toTiens for buildings or improvements 
erected by another person, unless it be done by the 
consent of the owner. National Bank vy. Sprague, 20 
N. J. Eq. 159; Galbreth v. Davidson, 25 Ark. 490; 
Wheeler v. Hall, 41 Wis. 447; Conklin v. Bauer, 62 N. 
Y. 620; Burkitt v. Harper, 79 N. Y. 273; Brown vy. 
Cowan, 110 Pa, St. 588; Underhill v. Corwin, 15 iil. 
556; Voorhees v. Steamboat Eureka, 14 Mo. 56; Moore 
v. Jackson, 49 Cal. 109; Stevens v. Lincoln, 114 Mass. 
476; Leisman v. Lovely, 45 Wis. 420. In New Jersey 
such consent must be in writing. National Bank v. 
Sprague, supra. In line with the principal case are 
Thaxter v. Williams, 14 Pick. (Mass.) 49 and Ogg v. 
Tate, 52 Ind. 159, which held that a contract made by 
a mechanic with a person in possession of land as 
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a mere intruder to erect a building thereon does not 
create a lien on the land and the building erected in 
pursuance of such contract as against the owner of the 
land. It is also well settled that if the owner stands 
by and sees work done for‘another on his land without 
disclosing his interest, he is subject to the mechanic’s 
lien. Donaldson y. Holmes, 23 Ill. 85. If labor and 
material are furnished a party in: possession of a lot 
asamere tenant as sufferance with which to enable 
the occupant to build a house thereon with knowl- 
edge that he is not the owner, and the material and 
labor and advances are charged to such occupant 
alone, the owner of the property not direct- 
ing or knowing of the improvements until after 
its completion, the latter will not be subject to any 
lien therefor. Proctor vy. Tows, 115 [1]. 138. Parties 
who furnish material for a dwelling house to be con- 
structed upon a certain lot numbered 5, upon which 
another, supposing the house was being built as con- 
templated, took mortgage where by mistake the 
house was erected upon the adjoining lot, this the 
property of a stranger as against the mortgagee, 
are not entitled to a lien upon said lot 5 or6, which 
the mortgagee, upon discovering the error in location 
had purchased. Smith v. Barns, 38 Minn. 240. The 
mere fact that the owner of the premises receives a 
bill for repairs and retains it for a long time will not 
warrant the inference of an assent to it or an acknowl- 
edgment of liability. Engfer vy. Roemer, 71 Wis. 11. 
The agent of an owner may subject the property of his 
principal to a mechaniec’s lien for labor done or work 
or materials furnished under contract for building 
purposes, When it is shown that he had authority to 
make such contract. Paulson v. Manske, 126 Ill. 72; 
McDonald v. Dodge, 10 Wis. 106; Owens v. Northrup, 
30 Wis. 482; Cornell y. Barney, 94 N. Y. 396; Seales y. 
Paine, 13 Neb. 521; Copeland v. Kehoe, 67 Ala. 594. 
The mere fact of possession will not prove author- 
ity. Garrett v. Stevenson, 3 Gilm. (Ill.) 261; 
Steiglemann vy. McBride, 17 Ill. 300. Mere knowl- 
edge by the agent of the owner that a 
laborer was working for the contractor does not 
amount to that consent which under the act would 
entitle the laborer to a lien on the building. Gray v. 
Walker, 16 S. Car. 143. When the owner of land 
stands by and suffers credit to be given to another on 
the supposition that he owns the land and aids in 
creating a belief that such other person doex own the 
land, he cannot afterwards defeat a mechanie’s lien by 
insisting that the land is his own. Iliggins v. Fer- 
guson, 14 Ill. 269. See, also, Welch y. Sherver, 93 Il. 
64; Rothgerber v. Dupuy, 64 Ill. 452., If the holder of 
the legal title to land stands by and seesa contract 
made by the party in possession for work upon the 
same by a mechanic, without disclosing his title or 
elaim, he will be estopped from setting up his legal 
title to defeat the lien of the mechanic. Donaldson y. 
Holmes, 23 Ll. 8. Thougha person may not be a 
party to the contract for building a house proof of her 
knowledge and approbation of the work is sufficient 
to subject her interest in the land on which it is built 
to the operation of the builder’s lien. Hellwig v. 
Blumenberg, 7 N. Y. Supp. 746. A son allowed his 
mother to occupy his house for three years while he 
was absent from the city. She contracted in her own 
name for the erection of another house on the lot 
representing that it,was her own. The son had previ- 
ously authorized her to make other improvements on 
the lot, and had sent her money to pay forthem. He 
refused to pay for the house, and would not let the 
builder remove it but took possession and rented it. 
Held that the builder could not enforce a mechanic’s 





lien, Sheer v. Cummiags (Tex.), 168. W. Rep. 37. The 
mere fact that one isin lawful possession and control 
of land does not give one authority to contract for the 
construction of buildings thereon so as to give a con- 
tractor alien. Miller v. Hardwood Lumber Co., Ark. 
19 S. W. Rep. 704. In an action to foreclose a me- 
chanie’s lien plaintiff testified that he contracted with 
N forthe material for the house and charged them to 
him at the time they were furnished. The land stood 
in defendant’s name, and he testified that he was ab- 
sent from the time the house was built and did not au- 
thorize the purchase of the lumber. Held that plaint- 
iff was not entitled undera lien. Bloomer v. Nolan 
(Neb.), 53 N. W. Rep. 1039. The person commence- 
ing to furnish material for or commencing to labor on 
an improvement on land must take notice of the in- 
terest in the premises of the person with whom he 
contracts as shown by the published records, since his 
lien for labor and material aside from the improve- 
ment itself, attaches only to such interest. Henry & 
Coatsworth Co. v. Bond (Neb.), 55 N. W. Rep. 943. 
See Loonie v. Hogan, 61 Amer. Dee. 688, with ex- 
tended note on the general subject. 


CORRESPONDENCE, 


To the Editor of the Central Law Journal: 


I notice in the issue of your valuable legal journal 
under date of October 20th, 18938, you undertake in 
the editorial columns to make mention of a few of the 
important cases now pending before the United States 
Supreme Court. With your permission, I would like 
to call the attention of your many readers to the case 
of Scott v. McNeal, error, to the Supreme Court of 
this State, Volume 5, Washington State Reports, 
page 309, in which our Supreme Court decided that 
the probate proceedings had against a live man’s 
estate, in his absence, where he left an agent in the 
State, the Probate Court finding that Scott, plaintiff 
in error, ‘is dead to all legal intents and purposes,’’ 
thereby implying he was physically alive, are valid in 
an action of ejectment where the defendant claims the 
land as an innocent purchaser. Scott claiming that he 
has been deprived of his property without due pro- 
cess, seeks to reverse the decision of the State Su- 
preme Court. This case is a very unique one, and its 
outcome is watched throughout the coast counties 
with a good deal of interest, as many of the metropol- 
ijtan dailies in California and elsewhere have seen fit 
to give the matter considerable notoriety. 

W. B.C. 


QUERY—OPERATION OF UNRECORKDED DEED 

To the Editor of the Central Law Journal: 

We have a rather peculiar case in our court at this 
place and it raises a nice little point in law. In 15), 
A. E. Leep, deeded an undividéd half interest ina 
certain tract of land to J. M. Leep and J. M. Leep had 
the land divided and his part set off to him and filed 
his deed in the county clerk’s office (who is the re- 
corder) paying the required fee to have the same re- 
corded and transferred. This was done in 1890, and 
the deed still remained in the recorder’s office to be 
recorded but the recorder neglected to record it iz his 
book kept for that purpose. At the October term of 
court, 1893, a third party sued A. E. Leep, and got an 
attachment against the said tract of land with the 
view of subjecting it to said A. E. Leep’s debts. Can 
J. M. Leep hold the said tract of land under that deed 


into t 
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as against A. E. Leeps’ creditors’ In other words 
would that deed operate the same as if it was actu- 
ally recorded in the book kept for that purpose? The 
deed has been recorded since the suit was brought 
but has been in the recorder’s office for that purpose 
ever since 1890, and there is not yet any judgment 
against A. E, Leep in this case. Please answer this 
through your LAW JOURNAL and oblige me. 
JAMES L. SMITH. 


BOOK REVIEWS. 
AMERICAN STATE REPORTS, VOL. 32. 

The great value of this series of selected reports, be- 
comes the more evident and pronounced with the issue 
of each volume. Besides the care and discrimination 
exercised in the selection of cases, the notes prepared 
by Mr. A. C. Freeman, are exceedingly able and use- 
ful to the practitioner. The present volume contains 
among other valuable cases, Union Nat. Bank v. 
Goetz (Ill.), on the right to pursue and recover trust 
funds, Aydlett v. Pendelton (N. C.), on the partition 
of contingent or future conditional interests in land. 
Griggs v. Day (N. Y.), on the rights and liabilities of 
the holder of collateral securities State v. Davis 
(Mo.), on the right of a person to protection of books 
and papers from examination, Richmond, ete. R. R. 
Co. v. Jefferson (Ga.), on the duty of railroad com- 
pany in the protection of passengers, particularly 
colored passengers, all followed by exhaustive notes. 
The publishers are Bancroft-Whitney Co., San Fran- 
cisco. 


BOOKS RECELVED. 


The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the ‘American Decisions” and the 
“American Reports,” decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported and Annotated, by A. C. Freeman and the 
Associate Editors of the ‘American Decisions.” 
Vol. XXXIIL. San Francisco: Banecroft-Whitney 
Company, Law Publishers’and Law Booksellers, 

1893. 


The Law Relating to Real Estate Brokers, as Decided 
by the American Courts. By Stewart Rapalje. 
Author of Treatises on **Contempts;” “Criminal 
Procedure:” ‘“Larceny;” ‘‘Witnesses,” ete. New 
York: L. K. Strouse & Co., Law Publishers, 638 
Nausau street, 18938. 


HUMORS OF THE LAW. 


On June 10, 1892, at the Court of Common Pleas, the 
judge asked a lady who appeared as witness: “Your 
age??? ‘Thirty,”? was the prompt reply. His lerd- 
ship with asmile: ‘IT thinkit will be difficult for you 
to prove that.” ‘Just as difficult as it is for you to 
prove the contrary,” retorted the lady, ‘tas my certifi- 
eate of birth was destroyed by fire in 1850.” Hilarity 
in court, which was immediately suppressed. 


At achurech-meeting in one of the suburbs of Chi- 
cago, held for the purpose of taking measures for in- 
creasing the interest of members and drawing others 
into the fold, the inquiry was made whether a certain 





lawyer of the congregation whose 
were somewhat involved, had “got religion’ To 
which another lawyer present responded, “No, I 
think not, unless it’s in his wife’s name.” 


tinancial affairs 


The following response was made to an inquiry of a 
character witness in a suit in Wilkes County, N. C.:— 
Ques. Do know the general character of F———? 

Ans. Ido, 

Ques. What is ity 

Ans. Well,, passing snd re-passing, entertaining 
and being entertained, in a social point of view it is 
good; but in matters of business, where he is finan- 
cially interested, and especially in winding up dead 
men’s estates, his character is bad. 


One day, when I was in one of the mountain county 
seats of Kentucky, I dropped into the court house to 
listen to acase in which one man was suing another 
for the recovery of a horse. A couple of hours after 
the case had been decided I met the defendant on the 
street. “Well,” I said to him, “that fellow didn’t 
get your horse, did he?’ ‘‘Not much,” he replied, 
but not as cheerfully as I expected. ‘There was a 
time there,” I went on, ‘‘when I thought you’d have 
to walk home sure.” ‘Yes,’’ he said, “it did look 
that away, but that lawyer ur mine waz too peart 
ter him. Fine lawyer, he is.’ “Very good,” I 
affirmed. “How fardo you live from here?” “Ten 
miles, the way I’ve got togo.” ‘That isn’t so bad 
when aman has a horse to ride.” “ButI hain’t,” 
he said, lugubriously. ‘“‘Why not? Didn’t you just 
recover him?” ‘Ya-a-s,” he hesitated, “but I had to 
give him to that dern lawer fer his fee.” 





WEEKLY DIGEST 


of ALL the Current Opinions of Als the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Full or Commented apen in oar Notes of 
Recent Decisions. 


BEARED:  diciscaictinsstgeivowdbeenvcestamieteseala 3. 44 
ILLINOIS 35, 40, 102, 108 
INDIANA 8, 27, 29, 30, 31, 49, 50, 57, 67, 6Y, 80, 89, 91, 93, 109, 
1 
IOWA 7, 15, 16, 37, 38, 39, 45, 58, 55, 56, 64, 65, 66, 73, 74, 75, 
81, 98, 99, 108, 104, 105, 110, 114 

KENTUCKY 9 
MASSACHUSETTS 9, 22, 33, 51, 52, 94, 97, 1 
MICHIGAN 23, 60, 76, 78, 82, 96, 106, 118 
MINNESOTA...........1, 48, 58, 68, 77, 79, 85, 86, 101, 107, 112 
NEBRASKA 

NEW YORK 


TEXAS 2, 5, 12, 
63, 70, 84, 87 


UNITED STATES ©. C, OF APD’. ... cece eee sees cece eee 13, 28, 34 


1, ACTION—Abatement—Death of Party.—Where one 
of the parties dies after the rendition of a verdict in an 
action brought to recover for personal injuries sus 
tained by the plaintiff through the carelessness or 
negligence of the defendant, the action does not abate, 
but may be continued by or against the personal rep- 
resentatives of the deceased, under the provisions of 
Gen. St. 1878, ch: 66, §41.—COOPER V. ST. PAUL OCITy Ry. 
Co., Minn., 56 N. W. Rep. 588. 

2. ADMINISTRATION — Misapprorriation of Assets. — 
While an administrator who has wasted or mismanaged 
the estate should be allowed commissions tothe extent 
to which the estate has been properly administered, 
and on the amount which he or his sureties pay, yet, 
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where judgment is obtained against him for money 
which he has collected, but for which he has failed to 
account, commissions should not be allowed him in 
offset to such judgment. — CHAPMAN V. BRITE, Tex., 23 
S. W. Rep. 514. 

3. ADMINISTRATION—Sale — Purchase by Administra- 
tor.—An administrator who sells land of the estate to 
another person, and before the confirmation of such 
sale buys it himself from such person, is guilty of pur- 
chasing at his own sale, and the transaction will be 
treated as fraudulent. — BLAND V. FLEEMAN, Ark., 238, 
W. Rep. 4. 

4. APPEALS — Jurisdiction of Supreme Court. — The 
mere allowance of an appeal tothe Supreme Court, 
Without any steps taken to perfect the same, does not 
divest the Circuit Court of jurisdiction, and it may at 
the same term vacate the order of allowance, and 
grant an appeal to the Circuit Court of Appeals.— 
ASPEN MINING & SMELTING Co. V. BILLINGS, U.S. 8. C., 
148. C. Rep. 4. 

5. ARBITRATION — Ural Agreement. — District Court 
rule No. 47, providing that no agreement between 
attorneys or parties touching any suit pending will be 
enforced unless in writing and filed as part of the rec- 
ord, does not forbid an oral agreement for arbitration 
of matters in controversy in a pending suit —FAGGARD 
v. WILLIAMSON, Tex., 2258. W. Rep. 557. 

6. ASSAULT—“Exciting’”’ Cause of Injury.—Ina civil 
action for assault on A, plaintiff's son, it was proper 
to charge the jury that, “if the kick inflicted by defend- 
anton A was the exciting cause of the injury com- 
plained of, and such injury, was the natural conse- 
quence of the kick, defendant is liable therefor, though 
A’s physical condition might have aggravated the 
injury.”—VOSBURG V. PUTNEY, Wis.,56N. W. Rep. 480. 

7. ATTACHMENT—Amendment of Petition,—In attach- 
ment against a non-resident on a note defendant 
answered, denying the execution of the note, where- 
upon plaintiff amended its petition by adding a second 
count for money loaned defendant, in which it alleged 
that such count was for the same cause of action set 
outin the original petition, and that the money was 
due when suit was commenced. The jury found for 
plaintiff on the second court: Held, that the attach- 
ment was not wrongful on the ground that no indebt- 
edness existed at the time it was issued, as alleged in 
the original petition. — CAWKER CITY STATE BANK V. 
JENNINGS, Iowa, 56 N. W. Rep. 494 

8. ATTORNEY AND CLIENT — Evidence. — In an action 
for legal services, where the employment is denied, 
records and pleadings in the actions for which the 
services were rendered are admissible as tending to 
show an employment.—STRINGER V. BREEN, Ind., 34 N. 
E. Rep. 1015. F 

9. BANK DEPOSITS — Payment to Wrong Person.—D 
assigned her deposit ina savings bank to plaintiff, in 
trust for certain purposes, at the same time giving him 
her deposit book. The bank objected to the form of 
this assignment, and it was agreed between it and 
plaintiff that it should pay no attention thereto till it 
heard from him further. Subsequently !) obtained the 
book from plaintiff, under the pretext that she wished 
to examine it, and then delivered it, together with an 
assignment of the fund, to B, who collected the fund 
from the bank, and immediately redeposited it by 

itself in her own name as “trustee for D.” Plaintiff 
then notified the bank that he claimed the fund under 
his earlier assignment, but the bank paid it to B: Held, 
that the bank was liable to plaintiff for the fund so 
paid to B with knowledge of the former’s claim thereto. 
—MCUOARTHY V. PROVIDENT INSTITUTION, Mass., 34 N. E. 
E. Rep. 1073. 

10. BOUNDARIES — Location. — Where a government 
corner between two adjoining land owners has been 
obliterated, the exact location of the corner may be 
determined by the jury from the evidence in an action 
of ejectment, and it is unnecessary first to establish 

he corner by an action in equity.—KITTELL V. JENSEN, 
Neb., 56 N. W. Rep. 487. 





11. BOUNDARIES — Uncertainn Natural Calls.—In a 
action involving a question asto the boundaries ofa 
grant, an instruction that if from the evidence the jury 
finds that some of the natural objects called for are 
uncertain or doubtful and some are certain, the certain 
ones will prevail, cannot reasonably be construed as 
saying that if there is “conflicting evidence” asto the 
existence or location of any of the natural calls, such 
calls should be wholly disregarded; and a reviewing 
court will not assume that the jury so understood it,— 
NEW YORK & T. LAND Co. v. VoTAw, U.S. 5S. C., 148. €, 
Rep. 1, ; 

12. CARRIERS—Goods.—Where a railroad passes into 
the management of trustees under authority conferred 
by a mortgage of the company’s property and fran- 
chises, such trustees become the company’s agents, 
and it will be liable for goods lost in transitu over the 
road during the trustees’ management; Sp. Act 12th 
Leg. pp. 189-192, under which said road was organized, 
and which authorizes it to raise money by sale of 
bonds secured by mortgage on its road and franchises, 
not being intended to empower it to surrender control 
of its road to others, and to relieve itself of its liabilities 
to the State and public.—RIO GRANDE R. Co. v. CROSS, 
Tex., 28S. W. Rep. 529. 

13. CARRIERS — Interstate Commerce Act. — A trans- 
portation company operating a railway and a line of 
steam boats connecting at the company’s wharf is not 
required, {by the third section of the interstate com- 
merce act, to permit the boats of a competitor to land 
at such wharf. —ILwaco hy. & Nav. Co. Vv. OREGON 
SHORT LINE & U.N. Ry. Co., U. 8. C. C. of App., 57 Fed. 
Rep. 673. 

14. CARRIERS — Passengers — Pleading and Proof.— 
Plaintiff, a passenger on defendant’s train, sued for 
personal injuries, alleging that he was injured through 
tbe reckless running of the train andthe dangerous 
condition of the road-bed. The causes of the accident 
were the dangerous condition of the track and the fail- 
ure of the section foreman toinspect it: Held, that 
the negligence of the foreman was but an incident of 
proof of the negligence alleged, and that there was no 
variance.—TEXAS & Pac. Ry. Co. Vv. BARRON, Tex., 28 
S. W. Rep. 537.. 

15. CHATTEL MORTGAGES — Delivery. — Defendant 
agreed to excute a note and chattel mortgage as secur 
ity for a debt, and to file itfor record. The mortgagee 
requested a notary to draft the mortgage, and leave it 
with the mortgagor after execution, and told him the 
amount to put in the note, but said nothing as to what 
property the mortgage was tocover. The day before 
the execution of the mortgage the mortgagee left the 
country, and did not return for three months, when 
the mortgage was handed to him, and by him filed for 
record: Held, that there was no delivery of tre mort- 
gage until the mortgagee’s return. — MULL Vv. DOOLEY, 
Iowa, 56 N. W. Rep. 5138. 

16. CHATTEL MORTGAGE—Validity.—A chattel mort- 
gage which, after expressing a consideration of one 
dollar, is conditioned to be void provided the mort 
gagor pay “all debts and liabilities that have been 
secured for him by said second party, and save and 

protect said second party fromthe payment of any 
and all debts which he has obligated himself to pay on 
first party’s account, as surety in fact or otherwise for 
the first party,” is not void as against the mortgagor’s 
creditors, for insufficiency of description of the debt 
secured.—MAGIRL V. MAGIRL, Iowa, 56 N. W. Rep 510. 

17. CONSTITUTIONAL LAW—Obligation of Contracts.— 
Assuming that, where a State Supreme Court has 
erroneously construed a State statute, contracts made 
on the faith thereof would be ‘‘impaired,” in the sense 
prohibited by the federal constitution, by a subsequent 
different interpretation, this doctrine would only 
extend to a construction of the same statute, and 
would not bind the court to give the same construction 
toa subsequent statute couched in similar, but not 

identical, terms.—Woop v. Brapy, U.S.S. C., 148.C. 

Rop. 6. 





Sq 
19. 
in 
the. 
of tl 
noti 
HER 
20. 
troll 
a no 
note 
cont 
be ¢ 
the t 
agree 
note 
elect 
G ant 
befor 
sion 
right 
trans 
agree 
Sayin 
were 
dor’s 
turity 
shoul 
Rep. : 
21. C 
—Whe 
to pay 
that tl 
severa 
the pz 
Tex., 2 
22. C 
ant he! 
certain 
defend 
for the 
ing an 
wherei 
“arisin 
Plainti: 
of the s 
titled t 
making 
and dis! 
Mass., | 
23. Co 
How. S 
Pany or 
and sev 
compan 
amount 
a perso: 
formed, 
organize 
tobeas 
DREGGE 
24. Co! 
tion by 
other st 
Out to | 
tights, it 
ration is 
have con 
excessiv: 
for a red: 


suit brou 
595 


VoL. 37 


CENTRAL LAW JOURNAL. 


483 








18. CONSTITUTIONAL LAW —State Legislature.—A va- 
cancy in the office of senator or representative, within 
the meaning of the above section 27, occurs onthe 
death of a member-elect before the meeting of the 
house to which he was chosen, though Const. art. 8, 
§1, permits his predecessor to hold office until another 
is ‘‘legally chosen and duly qualified.”” — IN RE NORTH 
SMITHFIELD ELECTION, R. I., 27 Atl. Rep. 597. 


19. CONTEMPT—Punishment.—Where a petition filed 
in a court contains scandalous matter reflecting on 
the integrity of the judge and the master in chancery 
of the court, it may be stricken from the files without 
notice, though it sets up a good cause of action.— 
HERNDON V. CAMPBELL, Tex., 238. W. Rep. 558. 

20. CONTRACTS—Estoppel.—M, for the purpose of con- 
trolling cotton on which he and H had liens, indorsed 
a note fromG, the owner of the cotton, to H. This 
note had been given as part of the consideration fora 
contract by which G agreed to purchase land of H, to 
be conveyed on payment ofthe purchase price. At 
the time the contract was made there was a verbal 
agreement that G might elect not to purchase, and the 
note should be treated as an obligation forrent. This 
election was made, and the contract was considerd by 
G and H as rescinded. H desired payment of the note 
before its maturity, and M, not knowing of the rescis- 
sion of thecontract orof the agreement giving the 
rightto rescind, offered to pay it then, if H would 
transfer itto him with the vendor’s lien, which was 
agreed to, and the transfer made, G being present, and 
saying nothing ofthe rescission: Held, that G and H 
were precluded from denying the existence of the ven 
dor’s lien, the payment of the note by M before its ma- 
turity being a consideration for the agreement that he 
should have the lien.—GRACE V. MILLER, Tex., 23S. W. 
Rep. 444. 

21. CONTRACT—Subscription—Severalty of Obligation. 
—Where several persons to a subscription each agree 
to pay the amount set opposite his name on condition 
that the payee perform certain acts, the agreement is 
several, andeach may sue separately for a breach by 
the payee.—BATSELL Vv. St. Louis, A. & T. Ry. Co., 
Tex., 23S. W. Rep. 052. 

22. CONTRACT OF GUARANTY—Oonstruction.—Defend- 
ant held notes made by S8, and as, collateral thereto, 
certain goods. The notes not being paid at maturity, 
defendant ¢rew on plaintiff, S’s commission merchant, 
forthe amount. Plaintiff honored the draft, after tak- 
ing an assignment of the goods under a contract 
Wherein defendant guarantied plaintiff against loss 
“arising from advances, disbursements, or charges.” 
Plaintiff disposed of the goods, rendering an account 
of the sales to defendant: Held, that plaintiff was en- 
titled to charge defendant the usual commissions for 
making the sales, and interest on the advancement 
and disbursements.—FOSTER-BLAaCK CoO. V. FENNESSEY, 
Mass., 34 N. E. Rep 1077. 

23. CORPORATION—Liability of Stockholders.—Under 
How. St. § 4557, providing that stockho ders of a com- 
pany organized under How. St. ch. 95, shall be jointly 
and severally liable for all labor performed for such 
company and for its debts to an amount equal to the 
amount of unpaid stock in such company held by them, 
aperson can be held personally liable for labor per- 
formed, while he was a stockholder, for a corporation 
organized under such chapter, though he has ceased 
to be a stockholder before action brought.—VOIGHT V. 
DREGGE, Mich., 56 N. W. Rep. 557. 

24. CORPORATIONS—Stockholders.—Where in an ac 
tion by a stockholder against the corporation and 
Other stockholders for an accounting of moneys paid 
out to them for salariesin fraud of complainant’s 
tights, it is alleged that the management of the corpo- 
ration is in the hands of officers and stockholders who 
have conspired to absorb the profit by the payment of 
excessive salaries, itis immaterial whether a request 
fora redress of grievances was made, or not, before 
suit brought.—EATON V. ROBINSON, R. I., 27 Atl. Rep. 
595. 





25. COUNTY BOARDS~—Mandamus.—Mandamus will not 
lie to compel officers exercising judicial functions to 
make a particular decision, or to set aside or vacate u 
decision already made.—STATE V. CFURCHILL, Neb., 56 
N. W. Rep. 484. 

26. CouRTS — Jurisdiction. — Where an action was 
brought In the county court to establish title to an un 
located land certificate, and, while the suit was pend- 
ing, a portion of it was located, a judgment as to that 
portion was void, the court being without jurisdiction, 
under the constitution, of suits ‘‘for the recovery of 
land.”—MEYERS V. JONES, Tex., 28S. W. Rep. 562. 

27. CourTs—Jurisdiction—Proceedings to Review .— 
Jurisdiction in proceedings to review follows the jur- 
isdiction of the action sought to be reviewed, and the 
Supreme Court cannot compel the Court of Appeals to 
transfer to it the record on appeal from a review of a 
judgment in an action of which the latter court had ap 
pellate jurisdictiou.—STATE v. GAvIN, Ind., 34 N. E. 
Rep. 989. 

28. CREDITORS’ BILL — Fraudulent Conveyance.—A 
creditors’ bill to set aside a fraudulent conveyance 
must allege that the plaintiff has prosecuted his claim 
to judgment, and had an execution issued thereon, 
which has been returned unsatisfied.—MORROW SHOE 
MANUF’G CO. v. NEW ENGLAND SHOE CO., U. 8. C. C. of 
App., 57 Fed. Rep. 685. 

29, CRIMINAL LAW—Homicide—Self-Defense.—Though 
defendant may have been guilty of a misdemeanor au 
thorizing his arrest without a warrant, where the offi 
cer pursued defendant, and struck him on the head 
with a billy, and then shot at him with a revolver, 
without having first informed defendant of any inten 
tion of arresting him, and without any violence or re 
sistance on the part of defendant other than his walk 
ing toward home with a revolver in his hand, and tell- 
ing the officer to keep away, defendant was justified in 
defending himself, even to the taking of the officer’s 
life. —PLUMMER V. STATE, Ind., 34 N. E. Rep. 968. 

30. CRIMINAL PRACTICE— Homicide.—An indictment 
for murder, which alleges that defendant inflicted a 
mortal wound on the body of deceased, at A county, in 
the State of Indiana, at a date named, of which mortal 
wound he then and there died, is not open to the objec- 
tion that it does not allege in what county deceased 
died, ifsuch allegation is material. — DAVIDSON Vv 
STATE, Ind., 34 N. E. Rep. 972. 

31. CRIMINAL PRACTICE — Withdrawal of Plea.—De 
fendant a 16 year old boy, on being arraigned for lar 
ceny, pleaded guilty, having been informed by per 
sons not authorized to do so that some of his associates, 
on arraignment for the same crime, had pleaded 
guilty; that sentence had been suspended against 
them during good behavior, and that he would proba- 
bly receive the same judgment. The court advised 
him that he might withi’raw his plea at any time be 
fore sentence, told him the punishment he was to re 
ceive; and gave him an opportunity to withdraw his 
plea; but, no steps having been taken to do so,)jsentence 
was passed: Held not an abuse of discretion for the 
court to refuse to permit defendant to withdraw his 
plea after sentence.—MONAHAN V. STATE, Ind.,34 N. 
E. Rep. 967. 

32. CUSTODY OF CHELDREN.—Reyv. St. art. 2871, em 
powers the district court, in all case of separation be 
tween man and wife, to give the custody of the children 
to either the father or mother, as it shall deem proper 
Held, that the award made by said court in divorce pro- 
ceedings is conclusive on theparents, sothat neither 
of them can thereafter petition the county court for 
guardianship of the person of a child whose custody 
was awarded tothe other.—JORDAN V. JORDAN, Tex., 
238. W. Rep. 532. 

33. CUSTOM AND USAGE — Evidence.--In an action 
against a consignee for freight money under a charter 
party, wherein defendant seeks to recoup for the value 
of a portion of the cargo lost in the discharge, evidence 
is admissible of a custom at the port of delivery that, 
“after a vessel arrives at the port, and goes to a wharf 
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designated by the consignee, after due notice of ar- 
rival had been given, and the cargo is taken off, and 
distributed onthe wharf according to the marks and 
numbers, the care of the goods devolves on the con- 
signee ;”” such custom not being contrary to the terms 
of the contract nor any established rule of law.—PICK- 
ERING V. WELD, Mass., 34. N. E. Rep. 1081. 

34. DEATH BY WRONGFUL ACT—Next of Kin.—Under 
Gen. St. Kan. 1889, par. 4518, giving a right of action for 
death by wrongful act, and providing that the dam 
ages must inure tothe exclusive benefit of the widow 
and children, if any, or next of kin, the next of kin are 
not entitled to the benetit of the statute unless there is 
no widow or children to enjoy the same.—WESTERN 
UNION TEL. CO. Vv. MCGILL, U. 8. C. C. of App., 57 Fed. 
Rep. 699. 

35. DEED—bBoundaries.—The owner of land subdivided 
that part of it “lying north of Indian boundary line” 
so that lot 9 of the subdivision abutted on said line. He 
conveyed a tract of land described inthe deed as “‘com- 
mencing on the southwest corner of lot 9” of such 
subdivision, and ‘‘running thence northeasterly 
along the Indian boundary line, intending hereby to 
convey one acre of land, without reference to metes 
and bounds as above described.’”’ The Indian bound- 
ary line was the center of a highway 66 feet wide: 
Held, that the southwest side of the tract conveyed 
was the center line of the highway, although that only 
gave the grantee one acre, including the strip subject 
to the easement of the highway.—HENDERSON v. Hart- 
TERMAN, Ill., 34 N. E- Rep. 1041. 

36. DEED — Description by Abutting Street.— When a 
deed bounds the land conveyed by an existing high- 
way, the fee of which isin the grantor, there is an im- 
plied grant of private easements therein, of which the 
grantor cannot, after the discontinuance of the high 
way by act of law, deprive the grantee.—HOLLOWAY V. 
SOUTHMAYD, N. Y., 34. N. E. Rep. 1047. 

37. DEEDS — Interest Conveyed.—A conveyance of 
‘fall the right, title, and interest” of the grantor con- 
veys only the grantor’s actual interest, and not hisin- 
terest as indicated by the records.—ROGERS V. CHASE, 
Iowa, 56 N. W. Rep. 537. 

38. DEED — Recording — Unorganized County.—Palo 
Alto county, while unorganized, was, by Laws 1853, ch, 
12, attached to Boone county, without any specifica- 
tion of the purposes for which it was so attached. By 
Laws 1855, ch. 142, it was attached to Webster county 
‘*for election, judicial, and revenue purposes:” Held, 
that by the latter act it was intended to make Palo 
Alto a part of Webster county for the general pur- 
poses for which a county is organized, and that a deed 
conveying land in the former county before its organ. 
ization was to be recorded in Webster rather than in 
Boone county.—MEAGHER V. Drury, Iowa, 56 N. W. 
Rep. 531. 

389. DEED — Reservation — Mining Shafts.—S and C 
entered into an agreement releasing to each other cer- 
tain claims made by each in grounds claimed by the 
other, in which agreement S ‘‘reserved, held, and en- 
joyed the privilege of mining and drifting any crevice 
or range” struck by him on his own lands through 
said O’s ground, with the privilege of sinking shafts on 
said C’s ground by paying to him an equal sixth por- 
tion of all mineral discovered or raised on said C’s 
ground. 8 and C shortly afterwards transferred their 
interests, but this reservation continued to be treated 
as valid by their successors in interest for 30 years: 
Held, that the reservation gave not a mere persona) 
license to S, nor an interest for life only, but a con- 
tinuous right in himself and successors in title to 
work through the land conceded to C.—BONSON y. 
JONES, Iowa, 56N. W. Rep. 515. 

40. DEED OF TRUST—Decree — Redemption. — Upon 
suit to redeem from avoidable sale under a trust deed 
a decree was rendered allowing the debtor to redeem 
within a limited time, and declaring that on failure to 
redeem within that time the title acquired by the sale 
should ‘‘stand confirmed and unimpeached.” The 





debtor failed to redeem within that time, but 
more than three years thereafter his title to the land 
was sold at sheriff’s sale: Held, that neither the deb- 
tor nor the purchaser at sheriff’s sale had any further 
right to redeem.—BURGESS V. RUGGLES, IIl., 34 N. E, 
Rep. 1036. 

41. DEED Or TRUST—Sale.—Where a trust deed pro- 
vided for a sale at the courthouse door, a sale made at 
the door of a building used by the commissioner’s 
court and the county court is void, the commissioners 
having, under article 2410, Rev. St., designated the 
opera house as the courthouse and place where the 
district court is held.—MILLER V. BOONE, Tex., 238. 
W. Rep. 574. 

42. DITCHES— Jurisdiction.—The town board of su- 
pervisors being an inferior court, it m@st appear on 
the face of the proceedings in establishing a ditch that 
they acquired jurisdiction by deciding that the ditch 
was demanded by, or would conduce to, the public 
health or welfare. — STATE v. OURTIS, Wis., 56 N. 
W. Rep. 475. 

43, EJECTMENT — Evidence. —A complaint in eject- 
ment described the land in suit as ‘‘lots 194, 196, and 
198, West Sixth street, in the City of S, and upon the 
townsite of S as surveyed and platted.” The tax deed, 
dated in 1866, on which plaintiff's title was based, 
covered in terms ‘‘West Sixth street lots 194, 196 and 
198, inthe town of 8:”’ Held,that though the court 
could take judicial notice that the former town of § 
was included in the city of 8S, extrinsic evidence as to 
the plat referred to in the deed was necessary to 
show that the lots thereby conveyed were the same as 
those in suit.— RITCHIE V. CATLIN, Wis.,56 N. W. Rep. 
473. 


44. EVIDENCE—Presumption as to Law of Texas.—In 
the absence of evidence of the lawof Texas, it will not 
be presumed that money delivered by a wife to her hus 
band in that State for investment ceased to be hers ac- 
cording to the rule of the common law, since the ju- 
risprudence of Texas is not founded upon the common 
law; but the rights of the parties will be determined 
by the married woman’s laws of Arkansas.—BROWN V. 
WRIGHT, Ark., 22S. W. Rep. 1022. 

45. EXECUTION—Exemptions.—Code, § 3074, provides 
that the earnings of a debtor, who is a resident of the 
State and the head of a family, for his peasonal serv- 
ices for 90 days preceding the levy are exempt from 
extcution: Held, to apply to services of an artist in 
painting portraits. — MILLINGTON v. LAURER, Iowa, 
56 N. W. Rep. 533. 

46. EXECUTION—Exemptions — Current Wages.—The 
amount due a person for services under a contract by 
which he agrees to nurse another during an attack of 
sickness, and by which the latter agrees to pay him 
well, is ‘‘current wages for personal service,” within 
the meaning of the exemption law, though neither the 
compensation to be paid northe time of payment is 
fixed.—DEMPSEY V. MCKENNELL, Tex., 23S. W. Rep. 525. 

47. EXECUTION —Sale—Validity.—Where an alias execu 
tion is directed to the sheriff of C county, a sale there 
under by the sheriff of G county is void, and conveys no 
title. —TERRY V. CUTLER, Tex., 238. W. Rep. 539. 

48. EXECUTION—Stay Bond.—On an application by de- 
fendant for a stay of proceedings after verdict against 
him, the court may require him, as a condition of the 
stay, to renew the security for final judgment.—DEN- 
NIS V. NELSON, Minn., 56 N. W. Rep. 589. 


49. FRAUDULENT CONVEYANCES.—Where a wife allows 
the title to land paidfor by her to be taken in the 
name of her husband, persons who give him credit 
without notice of the wife’s claim may subject the land 
to their debts.—MINNICH V. SHAFFER, Ind., 34 N. E 
Rep. 987. 

50. FRAUDULENT CONVEYANCE—Execution Sale.—The 
owner of a farm of 160 acres, being in debt at the time, 
conveyed the same to his son for an expressed con- 
sideration of $5,000. The son was worth atthe time 
about $400; but claimed the transfer was in payment of 
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a debt due from the father. The son had never filed 
with the assessor any statement of such debt. After 
the conveyance he allowed the property to be sold for 
taxes. The father also continued to rent the farm 
and collect the rent, and exercise acts of ownership: 
Held, that the canveyance was in fraud of creditors.— 
MILBURN V. PHILIPPS, Ind., 34 N. E. Rep. 983. 

51. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—Under Pub. St. ch. 157, § 98, which provides 
that a sale, assignment, or conveyance vy an insolv- 
ent, ‘‘not inthe usual and ordinary course of business 
of the debtor,” is prima facie evidence that the pur- 
chaser, assignee, or transferee had ground to believe 
him insolvent, it must appear that the transaction 
was not according tothe usual and ordinary course of 
business of the particular person whose conveyance is 
the subject of investigation; not that such transac- 
tions are unusal in the general conduct of business 
throughout the community.—BLIss Vv. CROSIER, Mass., 
34. N. E. Rep. 1075. 

52. HiGHWAYS—Icy Sidewalks. — Under St. 1877, ch. 
234, providing that towns and cities shall be liable for 
defective highways if the defect might have been 
remedied by reasonuble care on their part, the burden of 
proof is on plaintiff to show negligence in this respect. 
—MURPHY V. CITY OF WORCESTER, Mass., 34 N. E. Rep. 
1080. 

53. HOMESTEAD — Abandonment. — After occupying 
land as his homestead for 22 years, the owner went to 
another State to visit his children, and to benefit his 
health, taking with him his ordinary clothing, and 
leaving in the house on the premises his household 
goods, which remained there for four years. For three 
years after his departure he often declared his inten- 
tion of returning, but at the end of that time voted in 
the State to which he had gone: Held, that there was 
no abandonment of his homestead during the first 
three yeras of his absence.—BENBOW V. BOYER, Iowa, 
56 N. W. Rep. 544. 

54. HUSBAND AND WIFE— Community Property.—A 
wife, surviving her husband, may, before administra- 
tion is granted on his estate, sue on a cause of action 
which acrued to the husband during his life, and 
which, surviving to the community estate, is subject 
to administration for the payment of his debts.— 
WESTERN UNION TEL. Co. v. KERR, Tex., 238. W. Rep. 
564. 

55. INJUNCTION — Liquor Nuisance. — A decree re- 
straining acertain person from maintaining a liquor 
nuisance Oa certain premises does not apply to a ten- 
ant of such person, who is ignorant of the decree, so 
asto render him liable for cuntempt in maintaining 
the nuisance. — NEWCOMER V. TUCKER, Iowa, 56 N. W. 
Rep. 499. 

56. INJUNCTION—Remedy at Law.— Since In condem- 
nation proceedings defendant may make the defense 
that the land sought to be condemned has already been 
so appropriated to the public use by defendant as not to 
be available to plaintiff, no action will lie to enjoin 
such proceedings.—WATERLOO WATER CO. Vv. HOXIE, 
Iowa, 56 N. W. Rep. 499. 


57. INSANITY— Inquisition—Procedure.— In case the 
production in court, required by Rev. St. 1881, § 2545, 
of one whose sanity is at issue, is dispensed with un- 
der Rev. St. 1881, § 2547, providing that it may be dis- 
pensed with ifthe court is satisfied that the person can- 
not be produced in court without injury to his health, 
itis necessary that process be served on him in order 
to give the court jurisdiction.—JESsUP V. JESSUP, Ind., 
344N. EK. Rep. 1017. 


58. INSOLVENCY—‘‘Creditors.’’—Any person to whom 
an insolvent is actually indebted is a ‘‘creditor,” 
within the meaning of Gen. Laws 1889,ch. 30, § 6 (an 
amendment to the insolvency act of 1881), and such 
creditor need not file his claim with the assignee or re- 
ceiver in order to take part in proceedings, therein 
provided for, to remove such assignee or receiver.— 
NICOLIN V. WEILAND, Minn., 56 N. W. Rep. 587. 


| 





59. INSURANCE—Cancellation.—An agent, represent- 
ing the several companies insurers of plaintiff's prop 
erty, under instructions from them, went to plaintiff to 
cancel the policies. Plaintiff told him that they were 
transferred as security to two of his creditors, and de- 
clined to accept the unearned premiums. The agent 
thereupon mailed drafts for the same to said creditors, 
and one draft was accepted and paid. The other was 
declined by the creditor,on the ground that the fire 
had already oecurred. It appeared that this creditor 
had recovered judgment on the policies involved, and 
the insurers had also compromised with plaintiff for 
his interest inthem: Held, that these policies consti- 
tuted ‘‘valid and existing insurance,” within the 
prohibitory condition of a policy taken out by plaint- 
iff the day of his talk with the agent.—East TEXas 
FIRE INS. Co. V. FLIPPIN, Tex., 23 8. W. Rep. 550. 


60. INSURANCE — Keeping Watchman. — A warranty 
by assured, contained in a permit for the insured mill 
to remain idle and inoperative, that “a watchman shall 
be employed about the premises night and day,” may 
be complied with, during the day, by the foreman in 
the lumber yard of assured’s adjoining mill, whose 
duty is overseeing the piling of lumber, keeping watch, 
together with those under him, on the insured mill, 
while performing their duties in the lumber yard, 
such yard extending from the adjoining mill, 450 feet 
distant, to the line of the insured mill’s yard, 150 feet 
distant from the mill._—SPIgEs Vv. GREENWICH INS. Co., 
Mich., 56 N. W. Rep. 590. 

61. JUDGMENT — Collateral Attack.—In an action by 
the State to dissolve the incorporation of a’ certain 
town, defendants offered in evidence a judgment in 
their favor ina former action brought for the same 
purpose, which judgment was entered on the refusal 
of the relators to prosecute the suit, the district attor- 
ney of the State offering no objection: Held, that it was 
error to exclude and evidence on the ground that the 
judgment was void, for, asthe court had jurisdiction 
of the subject-matter, and power to render the judg- 
ment, such judgment would not be open to collateral 
attack.—MCCLESKEY V. STATE, Tex., 23 S. W. Rep. 518. 


62. LANDLORD AND TENANT—Assignment of Lease.— 
Under Rev. St. art. 3122, prohibiting tenants from rent- 
ing the leased lands to others during the term of the 
lease without the landlord’s consent, an assignment of 
the lease without the landlord’s consent is void.—MAT- 
THEWS V. WHITAKER, Tex., 23S. W. Rep. 538. 


63. LANDLORD AND TENANT — Lease—Agreement for 
Renewal.—A stipulation ina lease for a yearthat the 
lessees ‘‘are to have the refusal of a lease on said hotel 
for the term of three years at price and conditions 
then to be agreed upon” does not justifythe recovery 
of damages by the lessees for their ejectment from the 
premises at the end of the year covered by the lease, 
after making no effort to obtain a renewal or exten- 
sion.—ARANSAS PASS LAND CO. V. HANAFORD, Tex., 28 
S. W. Rep. 566. 


64. LANDLORD AND TENANT—Lease—Parol Agreement. 
—Where a lessor and lessee orally agree to cancel a 
written lease for a term of years, and afterwards, 
while the lessee is stillin possession, make a parol 
lease for one of the unexpired years of the written 
lease, containing new conditions, part of which the 
lessor performs, there isa valid and binding acceptance 
of the cancellation of the first lease and surrender of 
the premises thereunder by the lessor.—EVANS V. MC 
Kana, Iowa, 56 N. W. Rep. 527. 


65. LANDLORD’s LIEN—Garnishment.—Where a land- 
lord, having alien on his tenant’s stock, grain, and 
implements for rent, agrees with the tenant that he 
may sell the same at auction. the proceeds to be paid 
tothe landlord in extinguishment of his debt, he is 
entitled to the proceeds as against garnishments is- 
sued against the purchasers atsuch sale; the agree 
ment between the parties being made before the gar 
nishments were perfected.—BERGMAN V. GUTHRIE, 
Iowa, 56 N. W. Rep. 502. 
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66. LIFE INSURANCE.—A life insurance policy provided 
that asum named therein should be payable to the 
wife of the insured or her ‘‘legal representatives” 
within a specified time afterthe death of the insnred, 
or, if she were not then living, to her children; Held 
that, the wife having died before the husband, her in- 
terest in the policy was thereby extinguished, and the 
creditors of her estate have no claim on the fund; the 
clause anthorizing payment to her “legal representa- 
tives” meaning, not her ‘‘administrator,’’ but some 
one appointed by her to receive the fund.—IN RE CON- 
RAD’S ESTATE, Iowa, 56 N. W. Rep. 535. 

67. LIMITATIONS—Contracts.—Rev. St 1881, § 293, pro- 
viding that on written contracts for the payment of 
money “hereafter executed” suit shall be brought 
within 10 years, “provided that all such contracts as 
have been heretofore executed may be enforced under 
the existing law limiting the commencement of ac- 
tions,” an action on a note executed prior to the taking 
effect of such section can be brought at any time with- 
in 20 years after the accrual of the right of action, that 
being the time allowed by the pre existing law.— 
BRADLEY V. SPAIN, Ind., 34 N. E. Rep. 1011. 


68. LIMITATION OF ACTIONS—Payments,—It was com- 
petent for the parties to agree thatthe amount of an 
order for the payment of money, given by a third party 
to plaintiff on defendant, and accepted by the latter, 
should be made a part of an open current account be- 
tween them, and charged thereon to defendant; and, 
this being done, any payment which would take the 
balance of the account out of the statute of limitations 
would also take the item of the order out of the statute. 
—GORDEN V. VEN, Minn., 56 N. W. Rep. 581. 


69. MALICIOUS PROSECUTION—Probable Cause—Evi- 
dence —In an action for malicious prosecution, the 
fact that plaintiff was bound over bythe examining 
court to await the action of the grand jury is not such 
evidence of probable cause as to relieve defendant 
from liability.—DARNELL V. SALLEE, Ind., 34 N. E. Rep. 
10.0. 

70. MASTER AND SERVANT — Assumption of Risk.— 
Where an employer furni-hes defective machinery to 
his servant, of which defeet the latter was ignorant, 
though the master knew of it, the latter is liable to the 
servant for injuries caused thereby, though a fellow 
servant was guilty of negligence which contributed to 
the injury.—GuLr, C. & 8. F. Ry. Co. v. Ki1zztaH, Tex., 
238. W. Rep. 578. 


71. MASTER AND SERVANT—Dangerous Premises.—An 
employer is not responsible for personal injuries to an 
employee, who, without the knowledge, authority, 
privity, or consent of the employer, and of his own 
volition, occupies a dangerous place in the perform- 
ance of his work, even though the same services have 
been rerformed at other times by other employees in 
the same place.—GOFF V. CHIPPEWA RIVER & M. Ry. 
Co., Wis., 56 N. W. Rep. 465. 

72. MASTER AND SERVANT — Negligence—Burden of 
Proof.—As a person under 14 years of age is presumed 
to lack judgment and concentration of purpose, where 
a child 12 or 13 years of age is employed to do work re 
quiring the exercise of great care and judgment, the 
employer assumes the burden of proving that the child 
was in fact competent, if sued for injuries alleged to 
have resulted from his negligence.—MOLASKE VY. OHIO 
Coa Co., Wis., 56 N. W. Rep. 475. 

73. MORTGAGE — Estoppel.—Where, more than five 
years after the death of her husband,the widow, who 
has occupied the estate since her husband’s death ex- 
ecutes two mortgages on what would be her distribu- 
tive share, and soon after files her petition to have 
such share set apart, and a formal decree was entered 
to that effect, she cannot, by withdrawing her petition, 
and seeking to claim her homestead, defeat the se- 
curity of the mortgage, having in effect made an elec- 
tion to take her distributive share, though such share 
bad not been actually set off when the mortgages were 
given.—WILCOX yY. WILCOX, Iowa, 56 N. W. Rep. 517. 





74. MORTGAGE — Subrogation.—Plaintiff furnished to 
defendant’s husband, an insolvent, money to the 
amount of a matured mortgage on premises owned by 
defendant, under an agreement with him that he 
would procure an assignment to plaintiff of the mort 
gage andthe bond, on which bond the husband and 
wife were joint obligors. Instead of procuring such 
assignment, the husband paid the mortgage, and it 
was cunceled by the mortgagee: Held that, on refusal 
of defendant to join her husband in the execution of a 
new bond and mortgage to secure plaintiff, equity will 
cancel the satisfaction and discharge ofthe original 
bond and mortgage, and subrogate plaintiff to the 
rights ofthe mortgagee.—HEUSER V. SHARMAN, Iowa, 
56 N. W. Rep. 525. 

75. MORTGAGES—Income and Profits.— A mortgage on 
certain mining property, covering the land, the coalin 
the land, the mining machinery, and income, issues, 
and profits arising from and out of the mortgaged 
property and its business operations, is valid.—FuNnkK 
V. MERCANTILB TRUST CO., Iowa, 56 N. W. Rep. 496. 


76. MUNICIPAL CORPORATION — City Counselor.—Act 
June 1, 1893, supplemental to charter of the city of 
Detroit, providing that the city counselor shall be ap- 
pointed by the mayor for the term of three years, re- 
peals the provision of the charter that the city coun- 
selor shall be appointed by the common council on the 
nomination of the mayor, and vests the exclusive 
power of appointment inthe mayor.—SPEED v. Com 
MON COUNCIL, Mich., 56 N. W. Rep. 570. 

77. MUNICIPAL CORPORATION — Ordinance.—An ordi 
nance of the city of Minneapolis which provides “that 
no person shall erect or maintain any structure; or 
leave, deposit, or place any carts in orupon” any of 
the streets is not violated when a duly-licensed “push- 
cart peddler” remuins, with his cart, at one certain 
place upon one of the busiest thoroughfares in said 
city a half bour, forthe purpose of selling his wares.— 
STATE V. RAYANTIS, Minn., £6 N. W. Rep. 586. 


78. MUNICIPAL ELECTIONS—Electors—Qualifications.— 
Const, art. 15, § 14, providing that officers of cities and 
Villages shall be elected at such time and in such man- 
ner asthe legislature may direct, does not give the 
legislature power to prescribe the qualifications of 
voters in such élections, the qualifications of electors 
‘‘in all elections” being prescribed by article 7, § 1.- 
COFFIN V. BOARD OF ELECTION CoM’RS., Mich., 56 N. W 
Rep. 567. 

79. MUNICIPAL ORDINANCE—Licensing Pawnbrokers 
—A certain ordinance of the city of Duluth held to 
apply only to pawnbrokers’ shops, and to second-hand 
stores, or shops of the class commonly known as 
“junk sbops.”—CITY OF DULUTH V. BLOOM, Minn., 56N 
W. Rep. 580. 


80. NEGLIGENCE.—It is error to charge, in an action 
for personal injuries, that if defendants could, by rea 
sonable care, have prevented the injury, they are 
liable, notwithstanding plaintiff was guilty of con 
tribatory negligence.—INDIANA STONE CO. V. STEWART, 
Ind., 84 N. E. Rep. 1019, 

81. NEGLIGENCE — Contributory Negligence.—Where 
a party by hisown negligence has contributed to the 
injury, he cannot recover, though defendant also was 
negligent.—PORTMAN V.@ITY OF DECORAH, Iowa, 56N 
W. Rep. 512. 

82. NEGLIGENCE—Defective Highways—Townsbip.- 
When, thuugh the traveled part of a highway is 40 
feet wide, one drives a strange, hired horse within3 
feet of an embankment on one side thereof, and the 
horse shying at some object, goes over the embank 
ment, there can be no recovery from the township on 
the ground that there should have been a railing at 
the side of the road.—KUHN V. TOHNSHIP OF WALKER, 
Mich., 56 N. W. Rep. 556. 

83. NEGLIGENCE— Instructions — Unguarded Kxplo 
sives.—To sustain a verdict for damages, on account 
of an injury suffered by reason of alleged neg 
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ligence of the defendants, there must be evi- 
dence that such injury resulted from the negli- 
gence charged; such accusation cannot be left to the 
mere conjecture of the jury.—KILPATRICK V. RICHARD- 
8ON, Neb., 56 N. W. Rep. 481. 

84. NEGLIGENCE—Trespassing Animals.— Where de- 
fendant’s cattle entered through the fence around 
plaintiff’s range, and communicated a disease to their 
cattle, defendant is not liable, there being no law 
in Texas compelling the owner of cattle to restrain 
them.—CLARENDON LAND INVESTMENT & AGENCY CO. V. 
MCCLELLAND, Tex., 238. W. Rep. 576. 


8. NEGOTIABLE INSTRUMENTS — Composition with 
Creditors. — Promissory notes made pursuant to a 
secret agreement between a debtor and one of several 
of his creditors, executing a composition agreement, 
by which, to induce such creditor to sign the compo- 
sition, the debtor agreed to execute to him the notes, 
in addition to what the composition stipulated, are 
void between the parties to them.—NEWELL V. HiIG- 
GIns, Minn., 56 N. W. Rep. 577. 


86. NEGOTIABLE INLTRUMENTS— Consideration.—One 
of the cOnditions annexed to a policy of insurance 
was that it ‘should not be valid or binding until the 
first premium was paid to the company,” but no 
special mode of payment was provided for in the 
policy. The company delivered the policy to the as- 
sured, and took his promissory notes for the first pre- 
mium: Held that,even in the absence of any express 
agreement to that effect,the company must in judg- 
ment of law, de deemed to have accepted the notes in 
payment of the premium, and the policy became bind- 
ing, and constituted a valid consideration for the 
notes.—UNION CéeNnT. LIFE INS. CO. V. TAGGART, Minn., 
56 N. W. Rep. 579. 


87. UVERFLOWING LaNnDsS—Evidence. —In an action 
against a railroad company for damages resulting 
from the overflow alleged to have been caused by de- 
fendant’s construction of an embankment, it iserror 
to admit evidence that, after the overflow, defendant 
altered the embankment, so as to allow a free passage 
for water.—GULF, C. & 8. F. Ry. Co. v. HASKELL, Tex., 
23S. W. Rep. 546. 

88. PARTNERSHIP.—A contract between defendant and 
another recited that defendant had loaned the other 
$14,000, which he agreed to repay in five years, with 10 
per cent. interest aunually the highest legal rate. The 
contract further recited that the other is engaged in 
carrying on a general merchandise business, and ob- 
ligates him to keep correct account books, open at all 
times to defendant’s inspection, and to pay defendant 
one-half of the net profits. Defendant thereafter made 
further advances, and to some extent assumed active 
management of the business: Held that, as between 
themselves, the parties were partners, since there was 
a combination of their property, labor, and skill in 
the joint business for their joint profit.—SPAULDING V. 
STUBBINGS, Wis., 56 N. W. Rep. 489. 

89. PARTNERSHIP— Accounting— Pleading. — A com- 
plaint alleged a partnership between plaintiff and de- 
fendant, and asked for an accounting and a division of 
the proceeds. Defendant’s cross complaint alleged a 
partnership slightly different from that claimed by 
plaintiff; asked for a dissolution of the partnership, 
an accounting, ap award to the parties of the amounts 
which might be found due them, andjudgment against 
plaintiff for a certain amount: Held that, notwith- 
standing the prayer for a sum certain, the cross com- 
plaint was not a mere demand for money due, but 
was, like the complaint, a demand for an accounting. 
—MILLER V. Rapp, Ind., 34 N. E. Rep. 981. 

90. PAYMENT WITH MONEY OF ANOTHER.—Receipt by 
a creditor of money in payment of a debt without 
knowledge or means of knowledge that it did not be- 
long to the debtor does not make him liable therefor 
to be the true owner.—NEWHALL V. WYATT, N. Y., 34 
N. E. Rep. 1045. 

90. PRINCIPAL AND AGENT—Authority of Agent.—The 
general manager of an ordinary manufacturing busi- 





ness has no authority to bind the owner by the em™ 
ployment of a physician or surgeon to attend an injured 
employee, in the absence of any facts showing an ab- 
solute necessity for such action by the employer.— 
CHAPLIN V. FREELAND, In4., 34 N. E. Rep. 1007. 7 

92. ProcEss— Forcible Detainer.—A summons in an 
action of forcible detainer, issued and served three 
days prior to the day appointed for trial, including the 
day of service, is sufficient to confer jurisdiction over 
the person of the defendant.— MESSICK Vv. WIGENT, 
Neb., 56 N. W. Rep. 493. 


93. QUIETING TITLE —Right to Jury Trial.—In an ac- 
tion to quiet title to an undivided half ofa certain 
lot, defendants filed a cross complaint setting up title 
to the entire lot under sheriff’s deed executed pursuant 
to a sale to satisfy a mechanic’s lien, and also claim- 
ing toown a judgment lien against the property; and 
the relief prayed was that their title be quieted, or, 
in default of such relief, that they have alien on the 
lot for the money paid by them, and that the undivided 
half be sold to satisfy the same: Held, that such cross 


complaint was an action to quiet title simply, which is 
triable by jury.—JENNINGS V. MOON, Ind., 34 N. E. Rep. 
996. 


94. RAILROAD COMPANY—Contributory Negligence.— 
Where deceased was engaged in cleaning under a 
switch bar in a railroad yard, and was killed by a 
shunted car, of the approach of which he had no rea- 
son to expect a warning with certainty, his failure to 
look and listen relieves defendant railroad company 
from liability —LyncH v. Boston & A. R. Co., Mass., 
34 N. E. Rep. 1072. - 

95. RAILROAD COMPANY — Electric Street Railways — 
Injunction.—The use of a street for an electric rail- 
way will not be enjoined because the construction of 
the track will prevent an abutting owner from loading 
his drays by standing them ata right angles to the 
sidewalk, such a method obstructing the use of 
the streets and being in violation of a city or- 
dinance.—LOUISVILLE BAGGING MANUF’G CO. V. CEN- 
TRAL Pass. Ry. Co., Ky., 23S. W. Rep. 592. 

96. RAILROAD COMPANY— Negligence.—An employee 
working on a track in a railroad yard, who knows of 
the custom of shunting in making up trains, is guilty 
of contributory negligence where he does not keep a 
lookout, though he is aware that a train is beingymade 
up.—SCHAIBLE V. LAKE SHORE & M. S.R. Co., Mich., 
56 N. W. Rep. 565. 


97. RAILROAD COMPANY—Negligence.— Plaintiff does 
not rely on the fact that under the statute an approach- 
ing train should have whistled when nearing the 
place where he was at work, and therefore he failed 
to use his eyes and ears, but the failure to whistle may 
be considered in connection with the negligence of 
the foreman in determining defendnt’s liability. — 
DaVIs V. NEW YORK, N. H. &H. R. Co., Mass., 34 N. E. 
Rep. 1070. 


98. RAILROAD COMPANY—Negligence—Evidence.—The 
fact that plaintiff was injured while coupling cars 
witb his hands, in disobedience to a rule of the com- 
pany requiring the use of a stick for the purpose, does 
not prevent a recovery, when there is evidence to jus- 
tify the jury in “finding that the accident was not 
caused by the failure to use the stick.—HORAN Vv. CHI- 
caGo, ST. P. M. & O. Ry. Co., Lowa, 56 N. W. Rep. 507. 


99. RAILROAD COMPANY—Negiigence—Waiver of Rule. 
—A rule of a railroad company prohibiting the un- 
coupling of cars by going between them while in mo- 


“tion will be held to have been waived by the company 


where it was the custom of the employees to uncouple 
cars while in motion, and the practice was open and 
notorious, and had existed for such atime that its 
officers were chargeable with notice.—LOWE v. CHI- 
caco, St. P. M. & O. Ry. Co., lowa, 56N. W. Rep. 
519. 

100. REAL ESTATE AGENT—Commissions.—A real es- 
tate agent, who procures a purchaser able, ready, and 
willing to take the property, and pay for it at the price 
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agreed, and who is prevented from doing so by his 
principal’s refusal to carry out the contract, is entitled 
to compensation, though the purchaser could not 
have been compelled to carry out his contract if he had 
chosen to set up the statute of frauds.—HOLDEN Vv. 
STARKS, Mass., 84 N. E. Rep. 1069. : 

101. RECEIVERS — Appointment.—In an action under 
Gen. St. 1878, ch. 76, while before the formal deter- 
mination of any issue upon the plaintiff's allegations 
essential to sustain the action, or upon facts alleged in 
defense, it is discretionary with the court to appoint a 
receiver or not, yet before such formal determination, 
if it is admitted that the facts which give the right of 
action exist, and there is no defense, it will be an 
abuse of discretion to refuse to appoint a receiver.— 
STATE V. BANK OF NEW ENG(AND, Minn., 66 N. W. Rep. 
575. 

102. RELIGIOUS SOCIETIES—Ecclesiastical Tribunal.— 
The rules of a church denomination provided that 
‘‘the time and place of the general conference shall be 
appointed by the bishops, with the consent of the ma- 
jority of the conference:” Held, that such appoint- 
ment, when made unanimously by the conference, at 
which all of the bishops were present as members, was 
made in accordance with the rules, although it did not 
appear that such action was taken at the suggestion of 
the bishops.—SCHWEIKER V. HUSSER, I11.,84 N. E. Rep. 
1022. 

108. SALE—Implied and Express Warranties.—In an 
action by the purchaser of a threshing machine for 
breach of the implied warranty that the machine wus 
reasonably suited to do the work for which purchased, 
plaintiff alleged that the machine was sold without 
any express warranty, which defendant denied: Held, 
that it was errorto withdraw from the jury a written 
warranty incorporated in the contract of sale, not ma- 
terially different from what the law would imply, but 
requiring plaintiffto give notice of defects within a 
certain time.—BUCY V. PITTS’ AGRICULTURAL WORKS, 
Iowa, 56 N. W. Rep. 541. 

104. SALE—Warranty—Damages.—A contract for the 
sale of a stallion warranted him as a sure foal getter, 
and provided that, in default thereof, the purchasers 
‘‘can return” the horse, and receive another in ex- 
change: Held, that on breach of the warranty the 
purchasers could return the horse, and receive another 
in exchange, or retain him, and sue onthe breach.— 
LOVE V. Ross, Iowa, 56 N. W. Rep. 528. 

105. SHERIFFS—Expenses.—Acts 19th Gen. Assem. ch. 
94, besides providing an annual salary for the sheriff 
for attending court, “and for other service for which 
ao compensation is allowed by law,” aliows him, for 
serving a warrant, acertain amount, ‘‘and the repay- 
ment of any amount actually paid out by him as neces 
sary expenses in executing such warrant,” and also 
allows mileage: Held, that the expenses of a team 
were not within the ry exp for which the 
sheriff was to be repaid.—_BOYLE Vv. PLYMOUTH COUN- 
TY, lowa, 66 N. W. Rep. 523. 


106. SPECIFIC PERFORMANCE — Contract.—An agree- 
ment by a wife, in consideration of a present convey 
ance to her of certain property and a promise of a 
specified legacy, to release all claims of dower or 
otherwise to her husband’s estate, will be specifically 
perforined in a court of equity after she has accepted 
the legacy.—DAKIN Vv. DAKIN, Mich., 56 N. W. Rep. 562. 


107. SPECIFIC PERFORMANCE — Contract.—Courts of 
equity will not specifically enforce an executory con- 





tract unless it be complete and certain in all of its. 


material and essential terms, or capable of being made 
complete and certain by reformation.—HaM V. JOHN- 
80N, Minn., 56 N. W. Rep. 584. 


108. TAXATION—Special Assessment.—Under Rev. St. 
ch. 24, art. 9, § 81, which declares that if it shall appear 
in special assessment proceedings “that the premises 
of the objector are assessed more or less than they will 
be benefited or more or less than their proportionate 
share of the cost of the improvement, the jury shall so 





find and shall also find the amount for which such 
premises ought to be assessed,” objections which raise 
questions as to the legality of the proceedings to con- 
demn the street to pay for which the assessment is 
made do not present an issue for the jury.—GAGE Vv. 
CITY OF CHICAGO, IIl., 34 N. E. Rep. 1084. 


109. TRESPass — Action against Non-residents.—Rey. 
St. § 307, provides that an action for injuries to real 
property must be brought in the county where the 
subject of the action is situated. Section 308 provides 
that in such actions process may issue to and be served 
in any county in the State: Held, that the Circuit 
Court of the county in which land is situated has juris- 
diction of the persons of defendants residing in an- 
other county of the State in an action for damages for 
injury to such land, where defendants appear and file 
a plea tothe jurisdiction.—KINSER V. DEWITT, Ind., 34 
N. E. Rep. 1014. 

110. TRosT—Resulting Trust.—Plaintiff’s wife refused 
to sign a conveyance of their homestead, unless the 
land purchased with the proceeds was placed in her 
name. This was done, and the newly- bought property 
was used as a homestead. The wife obtained a divorce 
from her husband, and married again, living in the 
new homestead with her children and her second hus- 
band: Held, in an action to establish a trust in behalf 
of plaintiff and his minor children, that, there being 
no evidence that the children were deprived of a home, 
or that the conveyance was procured in fraud, the bill 
would be dismissed.—ROGERS V. MCFARLAND, Iowa, 56 
N. W. Rep. 504. 

111. TRUSTEES — Removal. — The fact that a trustee 


_ appointed by a will is a married woman, and oneof the 


beneficiaries under the will, is no ground for removing 
her from the trust, where she has done nothing to 
show that she is not competent to administer it, or 
that the trust estate will not be safein her hands.— 
CURRAN V. GREEN, R.I., 27 Atl. Rep. 596. 


112. WAREHOUSEMEN—Lien — Notice. — A warehouse 
receipt stated that the property was deliverable ‘‘on 
payment of charges,” without stating their nature or 
amount, the spaces for the insertion of the amount of 
‘‘storage” and “advanced” charges respectively being 
left blank: Held, that this was sufficient to put a pur 
chaser of the property upon inquiry as tothe amount 
and character of the charges, and that the warehouse- 
man was not estopped, as against such purchaser, 
from asserting his lien for “advanced” charges.—SE- 
CURITY BANK V. MINNEAPOLIS COLD STORAGE CO., 
Minn., 66 N. W. Rep. 582. 


118. WATER6—Surface Water—Obstruction. — Where 
the natural flow of water from rain and snow is from 
plaintiff's land over defendant’s land, the former can- 
not by open drains collect the water from his premises, 
and cast it on defendant’s land.—HORTON V. SULLIVAN, 
Mich., 56 N. W. Rep. 552. 


114. WILLS—Election by Devisee. — Where a testator 
devised to a daughter the land on which his house 
stood, also the house known as his homestead, ‘‘pro- 
vided that my said daughter A shall make my said 
homestead her home, otherwise she is to receive in 
lieu thereof the sum of $300,” such devise of the real 
estate was not absolute, and the proviso merely recom- 
mendatory, but the daughter was given her choice to 
take the real estate absolutely or to take $300, and, by 
failing to make her home on the homestead, she elected 
to take the money. —GRINDEM V. GRINDEM, Iowa, 56 N. 
W. Rep. 505. 


115. WILLS—Per Stirpes or Per Capita. — Testator di- 
rected that his property ‘‘be distributed in equal 
portions amongst the children of the following named 
persons [brothers and sisters of testator and his wife]. 
I mean and intend that the children of these parties 
above named, without any regard to numbers, shall be 
counted asone family, and equally divided amongst 
them all:” Held, that the distribution was to be per 
capita, and not per stirpes.—WEST V. RASSMAN, Ind., 34 
N. E. Rep. 991. 
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